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Introduction 

Reporting  of  abuse  of  persons  with  disabilities  by  those  persons  who 
are  aware  of  it  is  the  key  element  of  any  system  to  end  such  abuse  and, 
ultimately,  to  prevent  and  eliminate  it.  The  Legislature  recognized  this 
reality  by  incorporating  within  M.G.L.  c.  19C,  the  Disabled  Persons 
Protection  Commission  statute,  a  provision  mandating  reporting  by  certain 
persons  whose  profession  gives  them  a  greater  opportunity  to  observe 
and/or  learn  of  abuse  of  disabled  persons.  These  persons,  referred  to  as 
"mandated"  reporters,  are  the  backbone  of  the  protection  system  for 
persons  with  disabilities. 

The  Disabled  Persons  Protection  Commission  (DPPC)  is  responsible 
for  insuring  that  reports  are  filed  as  required  by  c.  19C.  As  part  of  this 
duty,  the  Commission  conducted  an  investigation  of  failures  to  report  abuse 
of  disabled  adults,  as  required  by  Massachusetts  General  Laws  (M.G.L.) 
chapter  19C,  §10,  by  mandated  reporters  in  certain  state  facilities  and 
vendor  programs.  The  investigation  was  authorized  by  the  DPPC 
Commissioners  as  a  Commissioners'  Investigation  pursuant  to 
M.G.L.  c.  19C,  §8,  and  118  CMR  6.01.  The  report  outlines  the  basic 
statutory  requirements,  examines  several  individual  cases  where  failure  to 
report  abuse  occurred,  and  reviews  cases  reported  under  c.  19C  and  those 
noted  in  the  public  logs  of  the  Departments  of  Mental  Health  and  Mental 
Retardation.  The  investigation  also  reviewed  reporting  from  the 
Bridgewater  State  Hospital,  under  the  operation  of  the  Department  of 
Correction. 

This  report  discusses  aspects  of  the  present  reporting  system  and 
provides  recommendations  for  insuring  that  the  reporting  provisions  of  c. 
19C  are  followed  so  that  through  reporting,  abuse  can  ultimately  be 
prevented. 


The  Commission 

The  Disabled  Persons  Protection  Commission  is  a  state  agency  whose 
purpose  is  to  "provide  for  the  investigation  and  remediation  of  instances  of 
abuse  of  disabled  persons  in  the  Commonwealth."  (M.G.L.  c.  19C.)  The 
primary  and  most  essential  step  for  the  Commission  in  accomplishing  its 
mission  to  protect  disabled  adults,  and,  ultimately,  to  prevent  abuse,  is  to 
first  be  notified  that  abuse  has  occurred.  Absent  reporting  of  abuse  to  the 
Disabled  Persons  Protection  Commission,  the  abuse  and  resulting  injury  to 
a  disabled  person  will  likely  continue,  especially  when  the  abuse  occurs  in  a 
private  setting,  one  which,  due  to  its  private  nature,  is  not  supervised  by  a 
state  agency  or  vendor. 

The  Commission  receives  reports  of  abuse  of  disabled  adults  from 
certain  persons  who  are  required  by  law  to  report  suspected  abuse,  i.e., 
mandated  reporters,  as  well  as  from  other  individuals  who  voluntarily 
report.  A  disabled  person  is  defined  as  a  person  between  the  ages  of  18 
and  59,  inclusive,  and  disabled  to  such  a  degree  that  they  are  either  wholly 
or  partially  dependent  upon  others  for  daily  living  needs.   (Persons  under 
the  age  of  18  are  covered  by  the  child  abuse  reporting  statute,  M.G.L.  c. 
119,  and  persons  age  60  or  over  are  subject  to  the  provisions  of  the  elder 
abuse  reporting  statute,  M.G.L.  c.  19A.  Pursuant  to  M.G.L.  c.  Ill,  abuse 
allegations  in  long-term  care  facilities,  such  as  nursing  homes,  are  the 
responsibility  of  the  Department  of  Public  Health,  regardless  of  the  age  or 
disability  of  the  alleged  victim.)  This  definition  of  disabled  person  includes 
all  residents  of  state  hospitals,  inpatient  mental  health  centers,  state  schools 
for  the  retarded,  state-funded  community  residential  programs  for 
individuals  with  mental  illness  or  mental  retardation,  individuals  eligible 
for  mental  health  or  mental  retardation  services  living  at  home  and  in  the 
care  of  another,  and  those  persons  with  physical  disabilities  in  the  care  of 
another  person  whether  in  state -operated  programs,  state-funded  programs, 
or  living  elsewhere  in  the  state.  Given  the  statutory  description  of  a 
disabled  adult  and  the  above  listing  of  some  of  those  covered  by  the  law,  it 
is  clear  that  the  persons  sought  to  be  protected  by  c.  19C  are  individuals 
who  are  at  a  substantially  greater  risk  of  abuse,  due  to  their  disability  and 
the  resulting  dependency  on  a  caretaker.  In  1991,  the  Commission 
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received  an  average  195  reports  of  abuse  each  month.  By  early  1992,  the 
average  has  increased  to  215  reports  per  month.  Monthly  reports 
increased  by  30%  from  1990  to  1991  after  an  increase  of  22%  from  1989 
to  1990.  As  will  be  discussed  at  greater  length  in  the  body  of  this  report, 
the  primary  reason  for  this  increase  is  not  an  increase  in  actual  incidents  of 
abuse,  but,  rather,  increased  reporting.  The  Commission  attributes  much 
of  this  increased  reporting  to  its  efforts  to  publicize  the  requirement  to 
report,  as  well  as  to  the  fact  that  it  conducted  more  investigations  in 
facilities  in  the  past  year,  including  the  investigations  conducted  for  this 
report.   Even  in  the  context  of  the  increased  number  of  reports,  the 
Commission  considered  it  important  that  it  examine  the  instances  where 
reports  were  not  made. 

The  Commission  receives  two  types  of  reports,  which  are  referred  to 
as  internal  and  external.  An  internal  case  concerns  abuse  of  a  disabled 
adult  whose  caretaker  is  a  state  agency  [M.G.L.  c.  19C,  §4(b)];  an  external 
case  concerns  a  disabled  adult  whose  caretaker  is  not  a  state  agency 
[M.G.L.  c.  19C,  §4(c)].  For  the  purposes  of  the  DPPC,  the  statute  defines 
"state  agency"  to  include  "any  agency  of  the  Commonwealth  that  provides 
services  or  treatment",  or  "private  agencies  providing  such  services  or 
treatment  pursuant  to  a  contract  or  agreement  with  an  agency  of  the 
Commonwealth."  This  report  focuses  primarily  on  reporting  of  internal 
cases,  i.e.,  matters  where  abuse  is  alleged  to  have  occurred  in  settings 
operated  or  funded  by  the  state.  This  is  so  for  two  reasons.  First,  it  was 
regarding  vendor  programs  and  state  agencies  that  the  DPPC  received 
specific  allegations  of  failures  to  report.  Second,  agencies  and  programs 
maintain  records  which  allow  a  better  determination  of  what  is  not 
reported. 

When  the  Commission  receives  a  report  of  abuse,  the  report  is 
screened,  a  process  which  requires  several  determinations: 

1).  Does  the  allegation  constitute  an  emergency,  i.e.,  a  need  for  an 
immediate  response  and  investigation  within  24  hours? 
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2).  Does  the  report  allege  abuse  of  a  disabled  adult  by  a 
caretaker,  as  defined  in  and  required  by  the  statute?;  and 

3).  Which  state  human  service  agency  is  the  most  appropriate 
agency  to  investigate,  pursuant  to  the  requirements  of  c.  19C  and  118 
CMR? 

Since,  due  to  fiscal  constraints,  the  Commission  has  a  staff  of  8 
persons,  4  of  whom  are  investigators,  it  can  itself  investigate  only  a  small 
portion  of  the  cases  received.  The  Commission  conducts  a  number  of  19C 
investigations  on  its  own  without  referral  to  another  agency.  DPPC  staff 
also  conduct  investigations  of  systemic  issues,  such  as  this  report  describes, 
in  order  to  better  monitor  the  implementation  of  the  statute,  identify 
problems  in  the  system,  and  to  assure  that  the  other  state  agencies  to  whom 
cases  are  referred  are  carrying  out  their  responsibilities  as  required  by 
M.G.L.  c.  19C.   Most  reports  are  referred  to  another  state  agency  for 
investigation  and  protective  services,  and  those  agencies  are  monitored  by 
the  Commission,  as  required  by  the  statute.  DPPC  staff  follow  each  case 
referred,  monitor  and  oversee  the  investigations,  and  review  the  protective 
service  recommendations  of  all  cases  where  abuse  has  been  indicated  to 
insure  that,  where  needed,  protective  services  are  provided.  The  rapidly 
increasing  volume  of  reports,  together  with  the  small  number  of  DPPC 
staff,  creates  a  situation  where  even  the  oversight  function  of  the 
Commission  is  greatly  strained. 


The  Law 

The  basis  of  c.  19C  is  the  creation  of  an  independent  agency  which 
will  conduct  objective  investigations  into  abuse  of  disabled  persons  and  will 
insure  that  victims  of  abuse  are  protected,  or,  in  the  alternative,  will 
monitor  and  oversee  the  activities  of  service-providing  agencies  to  insure 
that  abuse  is  properly  investigated  and  an  appropriate  protective  response 
occurs.  Oversight  is  essential,  insuring  that  there  is  accountability  for 
agency  actions,  that  agencies  do  not  investigate  themselves  or  their  vendors 
in  unfettered  fashion,  and  that  there  is  an  agency  which  has  the  authority  to 
determine  the  facts  in  any  particular  case  in  an  independent  and  objective 
manner  with  its  only  concern  the  protection  of  disabled  persons.  In  order 
for  this  system  to  function  effectively,  the  DPPC  must  first  learn  of 
instances  of  abuse,  and  this  occurs  through  reporting. 

M.G.L.  c.  19C  requires  that  certain  persons  "shall  notify  the 
Commission  orally  of  any  reportable  condition  immediately  upon 
becoming  aware  of  a  [reportable  condition]"  A  written  report  must  also  be 
filed  within  48  hours.  (M.G.L.  C.19C,  §10)  A  "reportable  condition" 
includes  any  act  or  omission  which  results  in  serious  physical  or  emotional 
injury  to  a  disabled  person,  including  unconsented  to  sexual  activity 
(M.G.L.  c.  19C,  §1). 

The  law  defines  "mandated  reporters"  specifically  to  include  the 
following  people:  "any  physician,  medical  intern,  hospital  personnel 
engaged  in  the  examination,  care  or  treatment  of  persons,  medical 
examiner,  dentist,  psychologist,  nurse,  chiropractor,  podiatrist,  osteopath, 
public  or  private  school  teacher,  educational  administrator,  guidance  or 
family  counselor,  day  care  worker,  probation  officer,  social  worker,  foster 
parent,  police  officer,  person  employed  by  a  state  agency  within  the 
Executive  Office  of  Human  Services  as  defined  by  section  sixteen  of 
chapter  six  A  (M.G.L.  c.  6A,  §16),  or  employed  by  a  private  agency 
providing  services  to  disabled  persons  who,  in  his  professional  capacity 
shall  have  reasonable  cause  to  believe  that  a  disabled  person  is  suffering 
from  a  reportable  condition"  (M.G.L.  C.19C,  §1)   Mandated  reporters 
comprise  that  group  of  people  who  are  most  likely  to  come  in  contact  with 


a  disabled  adult  who  may  have  been  abused.  (Any  other  person  may 
report,  but  is  not  required  by  law  to  do  so.) 

The  language  of  this  section  of  the  statute  is  nearly  identical  to 
definitions  of  mandated  reporters  in  statutes  regarding  child  abuse,  elder 
abuse,  and  abuse  in  long-term  care  facilities.  The  critical  difference 
between  chapter  19C  and  other  laws  is  the  last  section  of  the  mandated 
reporter  list,  i.e.,  "person  employed  by  a  state  agency  within  the  Executive 
Office  of  Human  Services  as  defined  by  section  sixteen  of  chapter  six  A 
(M.G.L.  c.  6 A  §16),  or  employed  by  a  private  agency  providing  services  to 
disabled  persons".  This  section  includes  all  employees  of  the  Departments 
within  the  Executive  Office  of  Health  and  Human  Services  (EOHHS)  and  all 
employees  of  any  private  service  provider.  This  includes  the  Departments 
of  Mental  Health,  Mental  Retardation,  Public  Health,  Public  Welfare,  Social 
Services,  Veterans  Affairs,  the  Massachusetts  Rehabilitation  Commission, 
the  Commission  for  the  Blind,  the  Commission  for  the  Deaf  and  Hard  of 
Hearing,  the  Office  for  Children,  the  Rate  Setting  Commission,  the 
Department  of  Youth  Services,  the  Massachusetts  Soldiers  Homes,  and  over 
four  hundred  private  service  provider  agencies  (day  and  residential 
services,  respite  care,  homeless  shelters,  etc.)  as  well  as  other  agencies. 
Thus,  this  section  of  the  statute  vastly  expands  the  definition  of  mandated 
reporter  beyond  that  contained  in  other  abuse  legislation. 

As  with  similar  abuse  statutes,  chapter  19C  also  carries  a  fine  for 
mandated  reporters  who  fail  to  report:  "Any  person  required  by  this 
section  to  make  oral  and  written  reports,  who  fails  to  do  so,  shall  be 
punished  by  a  fine  of  not  more  than  one  thousand  dollars"  (M.G.L.  C.19C 
s.  10).   Chapter  19C  provides  protection  for  mandated  reporters:  "No 
mandated  reporter  shall  be  liable  in  any  civil  or  criminal  action  by  reason 
of  submitting  a  report  if  such  report  was  made  in  good  faith".  The  law 
also  requires  abuse  reporting  even  where  the  communication  is  privileged 
except  under  limited  circumstances,  i.e.,  when  the  privilege  is  invoked  by 
the  client  to  maintain  confidentiality,  and  even  then,  the  mandated  reporter 
may  still  choose  to  report  depending  on  their  own  judgment  regarding  the 
abusive  situation. 


Who  Reports? 


The  Commission  receives  reports  from  a  number  of  sources,  but 
mainly  from  people  within  the  human  service  system.  According  to  the 
DPPC  computer  data  base  of  cases  from  April  1,  1989  to  December  1, 
1990,  reports  of  abuse  were  received  from  individuals  within  the  following 
categories: 


Facility  manager/supervisor 

446 

Other  staff 

363 

Self  (alleged  victim) 

250 

Nurse 

238 

Social  worker 

172 

Service  coordinator/supervisor 

164 

Direct  care  staff 

151 

Other 

130 

Case  manager/supervisor 

102 

Relative 

90 

Human  rights  officer 

76 

Investigator 

76 

Health  professional 

74 

Clinical  staff 

69 

Unspecified 

66 

Counselor 

55 

Therapist 

47 

Psychologist 

43 

MD/Psychologist 

34 

Law  enforcement 

32 

Quality  assurance  staff 

29 

Advocate 

29 

Friend 

26 

Former  staff 

25 

Neighbor 

18 

Attorney 

11 

Other  client/patient 

9 

Anonymous 

6 

Guardian 

5 

These  data  indicate  that  a  majority  of  the  reports  of  abuse  reported 
to  the  DPPC  are  reported  by  human  service  professionals  within  the  state 
and  provider  systems.  This  is  not  unexpected,  since  these  persons  tend  to 
be  those  who  have  the  most  contact  with  disabled  adults  and  are  mandated 
to  report.  The  large  number  of  reports  by  management  staff,  associated 
professionals,  and  direct  care  staff  indicates  that  knowledge  of  the 
reporting  requirements  of  c.  19C  may  not  extend  far  beyond  the  system 
within  which  they  work,  and  the  relatively  few  reports  from  persons  who 
are  not  employed  in  the  human  services  system,  such  as  relatives, 
advocates,  and  law  enforcement  personnel,  supports  this  view. 

On  internal  cases,  based  on  information  discovered  in  this 
investigation,  it  is  apparent  that  mandated  reporters  at  some  programs  and 
state  facilities  were  not  reporting  all  allegations  of  abuse  as  required.  This 
conclusion  is  based  on  a  review  of  public  logs  at  certain  state  facilities, 
discussed  subsequently  in  this  report,  and  the  substance  of  the  investigations 
at  the  vendor  programs  cited. 

As  stated  previously,  regarding  external  cases,  the  Commission  is 
less  able  to  determine  the  extent  of  non-reporting.  There  are  no  other 
channels  directly  available  to  the  Commission  to  locate  cases  which  were 
not  reported  to  the  Commission,  unlike  internal  cases,  where  agency  and 
facility  records  allow  cross-referencing  of  incident  reports. 


Whv  Report  Abuse? 

There  are  a  number  of  reasons  abuse  should  be  reported: 

•  to  provide  protection  to  the  victim; 

•  to  provide  heightened  scrutiny  of  an  abusive  situation; 

•  to  prevent  repetition  of  the  abuse  on  the  same  victim  or 
abuse  by  the  same  perpetrator  on  other  victims  in  his  or 
her  care; 

•  to  generally  insure  the  safety  of  other  disabled  persons  at 
that  same  location;  and 

•  the  law  requires  reporting. 

The  adults  with  disabilities  covered  by  c.  19C  include  those  with  the 
most  severely  disabling  conditions,  which  often  place  these  individuals  at 
greater  risk  of  being  abused.  Most  of  these  persons  are  unable  to  protect 
themselves  in  any  practical  way.  Many  of  the  people  covered  by  the  statute 
are  unable  to  communicate  by  reason  of  the  disability;  some  lack  the  ability 
to  communicate  except  through  those  providing  care;  and  others  have  little 
access  to  the  world  outside  of  the  programs  where  they  live  and  work.  If 
abuse  is  not  reported,  it  may,  and  usually  does,  continue.  If  it  is  not 
reported,  abuse  cannot  ultimately  be  eradicated. 

In  examining  the  cases  reviewed  for  this  report,  all  of  the  reasons 
reporting  must  occur  are  evident. 
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Case  Reviews 

In  reading  these  case  reviews,  it  is  important  to  bear  in  mind  that  the 
duty  to  report  suspected  abuse  to  DPPC  is  an  individual  one,  not  one  which 
an  agency  must  meet.  Public  and  private  service  providers  do  have  a  dual 
responsibility  to  insure  that  their  employees  are  aware  of  their 
responsibilities  to  report  and  to  encourage  that  reporting. 

In  citing  these  cases,  the  Commission  does  not  attribute  a  motive  to 
the  failures  to  report,  either  on  the  part  of  the  individual  reporter  or  by  an 
employing  agency.  The  purpose  is  to  illustrate  the  situations  where  failure 
to  report  occurred  in  order  to  highlight  the  problem  and  to  provide  a  basis 
for  recommendations  for  insuring  that  abuse  is  reported  and  abused 
persons  with  disabilities  are  protected. 

Regarding  failures  to  report  to  DPPC,  it  must  be  remembered  that 
the  fact  that  a  report  was  not  filed  with  the  DPPC  does  not  mean  ipso  facto 
that  there  was  no  response  to  the  alleged  incident.  Rather,  it  means  that  no 
report  was  provided  to  the  Commission  as  required.  This  is  not  mentioned 
to  excuse  any  failure  to  report.  Not  only  does  the  law  require  a  report,  the 
principle  behind  mandated  reporting  is  to  insure  that  an  outside,  objective 
agency,  the  DPPC,  which  is  not  the  caretaker,  learns  of  the  reportable 
condition  and  can  investigate  it  or  oversee  the  investigation  of  another 
agency  as  it  sees  fit.  But  the  incidents  entered  into  the  public  logs  of  the 
Department  of  Mental  Health  (DMH)  and  the  Department  of  Mental 
Retardation  (DMR)  and  not  reported  to  the  DPPC  were  responded  to  by 
those  agencies  in  their  discretion,  respectively,  pursuant  to  their  own 
systems,  albeit  without  DPPC  oversight.  This  lack  of  oversight  is  an 
important  matter,  as  is  the  fact  that  a  failure  to  report  removed  from 
DPPC  the  option  to  conduct  is  own  investigation. 

Identifying  material  regarding  individuals  has  been  removed  or 
altered.  The  names  and  job  titles  of  all  persons  in  this  narrative  have  been 
changed,  and  in  some  instances,  the  gender  of  the  persons  has  been  changed 
as  well. 


Program  1 
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In  January,  1990,  the  DPPC  abuse  hotline  received  a  report  from  a 
mandated  reporter  at  Program  1  alleging  that  Mrs.  J,  a  client,  was  at 
risk  of  being  abused.  Mrs.  J  is  visually  impaired,  is  severely 
diabetic,  and,  as  a  result  of  a  head  injury,  is  in  need  of  24-hour  care. 
The  program  had  been  providing  nursing  care  to  Mrs.  J  but  was 
pulling  out  their  services  because  Mrs.  J  was  becoming  increasingly 
agitated  and  they  were  prevented  from  providing  consistent  services. 

Since  the  report  did  not  allege  abuse  of  Mrs.  J,  nor  an  actual 
omission  of  care,  nor  a  serious  injury  to  Mrs.  J,  as  required  by  c. 
19C,  the  Commission  was  unable  to  screen  the  case  in  for 
investigation.  Rather,  the  case  was  forwarded  to  the  Massachusetts 
Rehabilitation  Commission  (MRC)  Protective  Services  unit  with  the 
notation  "urgent  need  for  services."  MRC  immediately  contacted  the 
client's  husband.  MRC  staff  reported  to  DPPC  that  Mrs.  J  was  now 
in  a  dispute  with  Program  1  and  had  retained  an  attorney  to  try  to 
force  the  agency  to  continue  services.  Program  1  states  that  it  was 
seeking  to  obtain  alternative  care  for  Mrs.  J  since  they  had 
withdrawn  due  to  difficult  behavior  on  her  part. 

Subsequently,  a  second  report  was  filed  by  Mr.  J  to  the  DPPC  abuse 
hotline  alleging  that  his  wife  had  been  physically  and  verbally  abused 
by  a  Program  1  nurse  and  that  she  had  been  terminated  for  abuse  of 
Mrs.  J  some  time  earlier.  This  allegation  was  screened  in  by  the 
DPPC  and  forwarded  to  MRC  for  investigation  under  c.  19C. 

MRC's  investigation  found  abuse  to  be  indicated,  that  the  nurse  had 
been  terminated,  and  that  the  abuse  had  been  going  on  since  May  of 
1989,  some  8  months  prior  to  the  report  to  the  DPPC  by  the  victim's 
spouse.  As  a  result  of  the  difficulties  experienced  by  Program  1 
discontinuing  services  and  Mr.  J  trying  to  provide  services,  MRC 
provided  assistance  in  finding  a  skilled  nursing  facility  for 
individuals  with  head  injuries  for  Mrs.  J  to  attend. 
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As  part  of  this  review,  DPPC  investigators  then  reviewed  all  of 
MRC's  materials,  interviewed  staff  from  Program  1,  and  reviewed 
their  internal  investigation  materials. 

Based  on  the  DPPC  investigation,  the  following  sequence  of  events 
can  be  determined:  The  nurse  had  been  verbally  and  physically 
abusing  Mrs.  J  for  several  months.  Mr.  J  was  unaware  of  the  abuse 
until  after  the  nurse's  termination.  The  nurse  was  Mrs.  J's  primary 
nurse  and  was  alone  with  Mrs.  J  for  extended  periods  of  time  until 
her  termination.  The  first  instance  of  known  abuse  occurred  when 
another  Program  1  employee,  Mr.  E.,  witnessed  the  nurse  verbally 
and  physically  abuse  Mrs.  J.  He  determined  at  the  time  that  he  would 
not  say  anything.  Mr.  E  indicated  that  he  had  been  on  duty  with  the 
nurse  when  Mrs.  J  had  been  incontinent.  The  nurse  had  become 
angry,  elevated  the  head  and  foot  of  Mrs.  J's  bed,  filled  a  bedpan 
with  cold  water,  poured  it  on  Mrs.  J's  groin,  and  left  her  in  that 
condition  for  1  1/2  hours.  Mr.  E.  sat  nearby,  unable  to  decide  what 
to  do.  On  another  occasion,  when  Mrs.  J  had  been  incontinent,  the 
nurse  stripped  the  bed,  opened  the  windows,  and  left  her  lying  on  the 
rubber  mattress.  In  an  internal  investigation  conducted  by  the 
employer,  the  nurse  admitted  to  these  two  allegations  as  well  as  to 
swearing  at  Mrs.  J. 

Mr.  E.  had  witnessed  the  nurse  pull  Mrs.  J  up  from  having  fallen  by 
pulling  the  skin  on  Mrs.  J's  arms.  Mr.  E.  also  indicated  that  the 
nurse  would  force  feed  Mrs.  J  by  holding  her  nose,  and,  when  Mrs.  J 
opened  her  mouth  to  breath,  the  nurse  would  shove  food  in  it  and 
hold  her  mouth  closed  by  pushing  her  chin  up. 

Mrs.  J's  physician  had  seen  the  client  five  times  in  eight  months  and 
had  not  seen  any  indications  of  abuse. 

A  home  health  aide  had  been  on  duty  with  the  nurse  on  one  occasion 
when  Mrs  J  was  again  incontinent.  The  nurse  became  angry,  hitting 
Mrs.  J  in  the  groin  with  the  bedpan,  causing  her  genital  area  to 
become  black  and  blue. 
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In  the  MRC  investigator's  report,  there  is  a  note  saying  that  on 
occasion  Mrs.  J  would  sometimes  scream  to  her  husband  for  him  not 
to  leave  her  alone  with  the  nurse.  The  client's  husband  had  not 
suspected  abuse  and  believed  this  behavior  symptomatic  of  her  head 
injury. 

Another  nurse  had  been  working  with  Mrs.  J  for  some  time  and  had 
noticed  occasional  bruising,  but  attributed  this  to  the  client's  unsteady 
gait  and  combative  behavior.  This  nurse  also  noted  bruising  of  the 
genital  area,  a  circular  bruise  on  the  lower  abdomen  (later  attributed 
to  being  hit  with  the  bedpan),  and  a  bruise  of  the  right  eye.  She 
ultimately  decided  that  the  bruising  could  not  be  explained  away  any 
further.  She  contacted  other  nurses  to  see  if  they  knew  the  cause  of 
the  bruises  and  stated  that  she  would  report  any  further  bruising. 
The  agency  investigation  indicates  that  abuse  continued  in  ways 
which  did  not  leave  marks.  Mr.  E.  and  the  home  health  aide  later 
spoke  with  this  second  nurse  about  what  they  had  witnessed  over  the 
past  months.  The  three  of  them  spoke  with  Mr.  J.  Mr.  J.  then 
reported  the  matter  to  Program  1  managers.  The  abusive  nurse  was 
terminated  the  next  day.  Program  1  also  notified  the  Board  of 
Registration  in  Nursing  of  the  events,  and  pursued  that  avenue  of 
response  aggressively.  The  DPPC  was  not  notified  by  anyone  about 
the  abuse  until  the  following  month  when  Mr.  J  did  so,  over  8 
months  after  the  abuse  was  first  noted  by  a  witness. 

When  DPPC  was  conducting  their  interviews  with  Program  1 
management  staff,  it  became  clear  that  the  DPPC  was  not  notified  by 
Program  1  managers  because  they  were  unaware  of  M.G.L.  c.  19C.  The 
Program  1  staff,  in  fact,  had  consulted  the  members  of  their  legal  office 
about  the  incidents,  who  had  advised  that  they  were  not  mandated  to  report 
to  EOEA  because  Mrs.  J.  was  under  age  60,  the  minimum  age  under  the 
elder  abuse  reporting  law.   Similarly,  Program  1  non-managerial  staff  had 
not  reported  because  they  were  also  unaware  that  they  were  mandated  to  do 
so.  While  each  of  the  employees  of  Program  1  is  a  mandated  reporter  and 
should  have  called  the  DPPC  hotline  immediately  upon  becoming  aware  of 
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or  suspecting  abuse,  ignorance  of  the  existence  of  the  DPPC  and  its  reporting 
requirement  was  the  basis  for  the  failures  to  report  on  the  part  of  Program  1 
staff.  Unfortunately,  the  result  of  this  ignorance  was  that  Mrs.  J. 
experienced  months  of  abuse  by  a  caretaker. 

Regardless  of  any  ignorance  of  the  DPPC  reporting  law,  the 
Program  1  non-managerial  staff  also  took  no  action  to  notify  their 
supervisors  or  Mr.  J.  until  matters  had  deteriorated  badly.      Consequently, 
Mrs.  J.  went  unprotected  for  many  months  and  was  repeatedly  abused  by 
the  actions  and  inactions  of  those  responsible  for  her  care. 

DPPC  investigators  have  insured  that  all  Program  1  staff  have  been 
informed  of  their  responsibility  to  report  abuse  of  disabled  adults  and  have 
provided  Program  1  with  materials  for  training  about  reporting. 


The  following  case  illustrates  how  failure  to  report  abuse  can  harm 
others  in  addition  to  the  initial  victim. 

Danvers  State  Hospital 

In  1989,  a  day  program  reported  to  the  DPPC  that  X,  a  patient  at 
Danvers  State  Hospital,  appeared  at  their  program  with  serious 
injuries.  These  injuries  consisted  of  a  bruise  to  the  right  cheek,  a 
bruise  below  the  right  eye,  right  side  of  the  jaw  red  and  swollen, 
complaints  of  pain  in  right  side  of  neck,  left  arm  bruised  on  inner 
elbow  (1.5  inches  by  1.5  inches),  a  1  inch  bruise  on  forearm,  left  leg 
bruised  on  inner  aspect  of  knee,  left  shin  small  bruise,  right  leg 
bruised  and  slight  swelling  in  inner  aspect  of  knee,  2  inch  bruise  on 
outer  aspect  of  left  knee,  2  inch  bruise  on  outer  aspect  of  right  knee, 
red  area  on  right  shin,  and  a  dark  red  mark  over  left  eyelid  under 
brow.  The  client  stated  that,  while  in  restraints,  he  had  been 
assaulted  by  a  staff  member  at  the  hospital,  first  name  A,  last  name 
unknown. 


13 


DPPC  screened  the  case  in  and  referred  it  to  the  Department  of 
Mental  Health  (DMH)  for  investigation  in  accordance  with  the 
provisions  of  M.G.L.  c.  19C  §4(b).  DMH  investigated  the  case, 
concluded  that  abuse  had  occurred,  and  immediately  terminated  the 
staff  person. 

Several  months  later,  a  DPPC  investigator  received  a  phone  call 
from  a  staff  member  at  the  same  state  hospital.  This  person  stated 
that  the  incident  involving  patient  X  was  the  third  case  of  abuse  by 
staff  person  A  and  the  two  previous  cases,  witnessed  by  senior  staff 
at  the  hospital,  had  not  been  reported  to  DPPC.  Commission 
investigators  examined  DPPC  case  files  and  confirmed  that  no 
reports  had  been  received  on  the  previous  cases.  The  DMH  Office  of 
Internal  Affairs  was  notified  by  DPPC  that  DPPC  would  conduct  an 
investigation  of  the  matter.  DMH  Internal  Affairs  also  conducted 
their  own  investigation. 

A  review  of  the  DMH  investigators'  files  and  interviews  with  the 
DMH  investigators  revealed  that,  in  fact,  there  had  been  two 
previous  cases  of  abuse  committed  by  the  same  abuser,  Mr.  A,  on 
two  other  clients  within  weeks  of  the  assault  on  patient  X.  Both  of 
these  prior  incidents  had  been  witnessed  by  hospital  staff.  Witnesses 
to  the  prior  cases  included  direct  care  staff,  nursing  staff,  and  a 
hospital  administrator,  none  of  whom  reported  as  required. 

DPPC  investigators  reviewed  the  full  hospital  case  files,  interviewed 
the  initial  DMH  investigators  assigned  to  the  case,  interviewed  staff 
witnesses  to  all  three  events,  reviewed  patient  records,  reviewed  staff 
personnel  records,  and  reviewed  hospital  memos  and  other  records 
regarding  the  incidents.  As  a  result,  the  following  sequence  of 
events  was  determined. 

Incident  1:  Nurse  D  at  Danvers  State  Hospital  witnessed  employee  A 
escort  a  female  patient  to  the  quiet  room.  The  patient,  L,  was  not 
presenting  difficulties.   Mr.  A  pushed  Ms.  L  into  the  quiet  room 
from  behind  with  both  hands.   Ms.  L  fell  to  the  floor.   Nurse  D 
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characterized  the  incident  as  abuse  and  indicates  that  she  spoke  to  A 
about  the  incident  and  that  she  wrote  a  "verbal  warning"  to  A  about 
"unnecessary  roughness".  A  copy  of  the  letter  was  sent  to  the 
Assistant  Director  of  Nurses.  (Neither  Nurse  D  nor  the  Assistant 
Director  of  Nursing  reported  the  incident  to  DPPC  or  to  other 
internal  staff;  nor  was  a  complaint  form  filled  out  as  required  by 
DMH  regulations.) 

Incident  2:  Three  weeks  after  the  first  incident,  Mr.  A  was  assisting 
in  the  restraint  of  patient  H.  Mr.  H  was  tied  to  a  bed  at  the  time  of 
the  incident.  Mr.  A  was  pumping  forcefully  on  H's  chest.  The  Chief 
Hospital  Supervior,  a  registered  nurse,  witnessed  this  and  told  Mr.  A 
to  stop.  Mr.  A  did  not  stop  until  his  hands  were  removed  by  the 
Supervisor.  This  was  also  witnessed  by  another  staff  member,  a 
Mental  Health  Worker  EI  and  supervisor  on  the  unit.  The  Chief 
Hospital  Supervisor  stated  in  his  interview  that  he  could  not  decide  if 
this  constituted  abuse,  but  later  decided  that  it  was  and  "wrote  up"  A; 
however,  he  did  not  report  the  incident  to  DPPC. 

Incident  3:  According  to  the  written  complaint  filed  by  a  day 
program,  this  incident  occurred  in  the  evening  on  a  ward  porch. 
Client  X  and  another  patient  were  playing  chess  and  were  swearing 
at  Mr.  A.  Mr.  A  then  placed  a  "help"  call,  took  off  his  glasses, 
pointed  to  the  two  patients  and  said  "You  guys,  come  here."  The 
patients  did  not  move.  Mr.  A  then  began  throwing  chairs  and 
approached  the  two  patients.  Mr.  A  grabbed  client  X  around  the 
neck,  at  which  point  X  fell  over  a  chair.  Mr.  A  then  swung  a  chair 
at  X,  hitting  him  in  the  right  knee.  A  fight  then  ensued  in  which  the 
other  patient  knocked  Mr.  A  to  the  floor.   Staff  from  other  areas 
began  to  arrive  and  restrained  the  two  clients  involved  in  the 
altercation  and  other  patients  in  the  area.  According  to  Mr.  X,  while 
he  was  restrained  to  the  gumey,  Mr.  A  was  kneeling  on  his  face. 
According  to  other  staff  involved  in  the  restraint,  it  did  not  require 
an  excessive  amount  of  force  from  the  four  to  five  staff  to  restrain 
Mr.  X.  Another  patient  who  was  present  at  the  time  stated  that  Mr. 
A  smashed  her  head  into  the  floor  in  the  process  of  trying  to  restrain 
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her  and  sat  on  her  head  when  she  was  restrained.  There  was  no 
evidence  in  the  statements  that  she  required  restraint. 

According  to  one  staff  who  arrived  at  the  scene,  Mr.  A  was  on  top  of 
a  patient  with  his  hands  around  the  patient's  neck  and  appeared  to  be 
"applying  excessive  force  and  endangering  the  safety  and  welfare"  of 
the  patient.  This  employee  assumed  that  the  person  doing  the 
choking  was  a  patient  and  broke  the  choke  hold  because  "I  saw  the 
danger".  Mr.  A  screamed  and  said  "I'm  staff."  Later  in  the  incident 
the  second  employee  also  witnessed  Mr.  A  straddling  a  patient's  legs, 
whose  arms  were  already  in  restraints,  "twist  the  patient's  left  foot  in 
a  clockwise  direction  to  the  point  of  almost  snapping.  I  yelled  at  him 
to  stop."  Mr.  A  then  twisted  the  patient's  other  foot  until  the  second 
employee  again  yelled  at  him  to  stop. 

Ms.  G,  a  registered  nurse  and  Chief  Hospital  Supervisor,  responding 
to  the  "help"  call,  found  Mr.  X  on  his  back  in  a  gurney  in  four-point 
restraint.   "Four  or  five"  MHW's  were  transferring  the  gurney  to  the 
corridor.  Mr.  X  attempted  to  sit  up,  which  he  was  unable  to  do 
because  of  the  restraints.  At  that  point,  Ms.  G  observed  Mr.  A 
"jump  into  the  air  and  land  with  his  full  body  weight,  left  knee  first, 
on  [X's]  mid  sternum.  Following  that  deliberate  force  Mr.  [A]  once 
again  lifted  his  knee  and  with  harmful  intent  forced  his  knee  down 
on  [X]'s  chest  in  the  mid  sternum  area.  In  both  instances  the  force 
applied  was  severe  enough  to  push  Mr.  [X's]  back  into  the  mattress." 
In  an  interview  with  DPPC  investigators,  Ms.  G  described  the 
incident,  "I've  never  seen  anything  like  it.  It  was  disgusting  to  see. 
Terrible."  Ms.  G  did  not  report  this  incident  to  the  DPPC. 

Two  other  staff  involved  in  the  incident  signed  statements  that  they 
saw  no  abuse. 

Mr.  A  left  work  that  evening  saying  that  his  wrist  had  been  injured 
in  the  incident.  Mr.  A  was  not  allowed  to  return  to  work  and  was 
terminated. 
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All  of  the  staff  involved  in  all  three  incidents  are  required  by  law  to 
report  abuse  to  the  DPPC.  All  of  the  staff  involved  are  required  by  DMH 
regulations  to  file  complaints  whenever  an  illegal,  dangerous  or  inhumane 
incident  or  condition  occurs.  None  of  the  staff  involved  in  any  of  the 
incidents  called  the  DPPC  hotline  to  report  the  abuse.  None  of  the  staff 
involved  filed  a  formal  complaint  as  required  by  DMH  regulations.  Some 
staff  did  report  the  matter  to  their  supervisors. 

If  the  first  incident  of  abuse  had  been  reported  to  the  DPPC,  an 
immediate  investigation  would  have  resulted,  and  the  fact  of  an 
investigation  would  have  possibly  prevented  the  other  two  incidents  from 
occurring  due  to  the  scrutiny  and  protective  actions  which  an  investigation 
would  have  brought.  Had  the  second  incident  been  reported,  it  is  possible 
the  third  could  have  been  prevented.  However,  it  was  not  until  client  X 
arrived  at  an  outside  day  program  that  an  employee  of  that  program  acted 
appropriately,  notifying  the  DPPC  and  filing  a  formal  complaint  with  the 
hospital. 

The  DMH  Office  for  Human  Rights  had  prepared  a  video  tape 
describing  employee  reporting  requirements  for  abuse  and  other  human 
rights  violations.  This  tape  was  shown  extensively  to  staff  at  Danvers  State 
Hospital.  In  interviews  with  DPPC  investigators,  the  staff  witnessing  the 
events  indicated  that,  at  the  time  of  the  incidents,  they  did  not  know  that 
they  should  have  reported  the  matter  to  DPPC.  However,  according  to 
Danvers  State  Hospital  personnel  records  obtained  by  DPPC  investigators, 
the  list  of  individuals  recorded  as  having  viewed  the  tape  regarding  DPPC 
includes  two  of  the  witnesses  to  the  abusive  incidents  involving  client  X. 
Two  of  the  witnesses  are  listed  as  having  attended  training  on  incident 
reporting.  Two  other  witnesses  are  listed  as  having  attended  orientation 
training,  which,  according  to  staff  interviewed,  contained  abuse  reporting 
requirements.  Thus,  records  show  that  at  least  five  of  the  witnesses  to  the 
abuse  of  client  X  by  Mr.  A  had,  in  fact,  received  formalized  training 
regarding  their  reporting  responsibilities,  including  DPPC  reporting. 

DPPC  staff  began  investigating  the  failure  to  report  matter  at 
Danvers  State  Hospital  soon  after  learning  the  extent  of  the  abuse  of  Mr.  X. 
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Approximately  two  weeks  later,  at  the  direction  of  the  Danvers  State 
Hospital  Chief  Operating  Officer  at  the  time,  a  memo  was  issued  to  all 
hospital  staff  which  described  in  detail  each  employee's  obligations  to 
report  abuse  to  the  DPPC  and  to  Elder  Affairs  (for  patients  aged  60  and 
over).  At  the  time  of  the  conclusion  of  the  DPPC  investigation  into  failure 
to  report  at  Danvers  State  Hospital,  DPPC  investigators  interviewed  the 
then-Chief  Operating  Officer.  The  COO  stated  that  the  staff  members  who 
were  involved  and  who  failed  to  report  abuse  had  been  the  subject  of 
various  disciplinary  actions,  including  suspension  without  pay.  He  also 
stated  that  since  the  DPPC  investigation  began,  staff  were  much  more 
vigilant  about  their  duty  to  report  abuse.  This  was  confirmed  by  a  marked 
increase  in  the  number  of  reports  received  by  the  DPPC  from  that  hospital. 

The  DPPC  review  of  this  matter  notes  the  high  quality  of  the  DMH 
investigations  into  these  cases  when  finally  reported,  as  well  as  the  fact  that 
DMH  investigated  the  failure  of  the  staff  to  report.  The  Commission 
further  notes  the  exemplary  actions  of  the  Danvers  State  Hospital  Chief 
Operating  Officer  to  remedy  the  problem  after  the  failures  to  report  were 
revealed. 


Among  the  reasons  to  report  abuse  allegations  is  that  reporting 
results  in  heightened  scrutiny  of  a  placement  or  setting  for  service 
provision.  In  approximately  51%  of  the  19C  reports  which  are 
investigated,  sufficient  evidence  is  found  to  indicate  that  abuse  occurred. 
The  remainder  of  the  reports  generally  fall  into  two  categories:   1)  cases 
where  it  can  be  concluded  that  abuse  did  not  occur;  and  2)  cases  where 
there  is  some  evidence  indicating  abuse,  but  not  enough  to  conclude  that 
abuse  occurred.  Regarding  cases  falling  into  the  latter  category,  even 
though  a  conclusion  of  abuse  is  not  reached,  the  investigation  of  the 
incident  usually  results  in  a  heightened  scrutiny  of  the  situation,  especially 
in  internal  cases.  This  can  result  in  a  variety  of  outcomes,  such  as  further 
training  for  staff,  increased  monitoring  of  the  situation  by  supervisory 
personnel,  monitoring  by  DPPC  staff,  or  protective  actions  for  the  disabled 
person  involved,  e.g.,  temporary  transfer,  modification  of  staffing 
patterns,  or  changes  in  treatment  plans.  While  heightened  scrutiny  is  not  a 
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solution  in  and  of  itself,  it  does  provide  for  better  protection  of  the  clients 
involved  and  may  lead  to  further  evidence  of  abuse  and  increased 
reporting. 

The  following  case  discusses  a  number  of  investigations  conducted 
into  a  series  of  allegations  of  abuse  in  a  community  residence.  In  this  case, 
due  to  a  failure  to  report  abuse,  protection  was  not  provided  until  much 
later  than  it  would  have  been  had  the  allegations  been  reported  promptly. 

Program  2 

Program  2  is  a  large  vendor  organization  which  provides  a  wide 
variety  of  day  and  residential  programs  to  clients  of  the  Department 
of  Mental  Retardation  (DMR).  The  initial  report  of  abuse  received 
by  the  DPPC  alleged  that  the  director  of  a  Program  2  community 
residence  had  abused  client  S  during  an  incident  at  mealtime.  It  was 
alleged  that  the  client  was  not  sitting  close  enough  to  the  dinner  table 
and  dropped  food  so  the  director  asked  the  client  to  move  closer. 
The  client  reacted  by  throwing  her  cereal  to  the  floor  and  screaming; 
the  director  forced  the  client  to  the  floor  to  pick  up  the  cereal.  No 
attempt  was  made  to  follow  the  client's  behavioral  program.  The 
director  placed  her  hand  over  the  client's  mouth  to  muffle  screams. 
The  report  was  screened  in  by  the  DPPC  and  forwarded  to  DMR  for 
investigation  in  accordance  with  19C. 

A  DMR  employee  conducted  the  19C  investigation  and  concluded 
that  abuse  was  indicated.  The  investigator  recommended  that  the 
director,  who  had  been  under  suspension  during  the  investigation, 
should  continue  to  be  suspended  until  a  more  in-depth  investigation 
could  be  conducted.  The  rationale  for  this  recommendation  was  that 
the  c.  19C  protective  investigation  had  indicated  abuse  and  had 
uncovered  several  other  allegations  which  had  not  been  reported. 
Program  2  conducted  their  own  internal  investigation  and  concluded 
that  the  director's  behavior  did  not  constitute  abuse  and  reinstated  the 
director.  This  decision  was  made  prior  to  the  completion  of  the  c. 
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19C  investigation.  (It  should  be  noted  that  even  during  the 
suspension,  the  director  continued  to  live  at  the  residence  and  have 
contact  with  the  residents.)  Although,  at  the  conclusion  of  the  DMR 
regulatory  investigation,  the  DMR  Local  Service  Center  Director 
considered  the  situation  at  the  residence  to  be  abusive,  in  a  decision 
he  characterized  to  DPPC  as  "controversial",  he  ultimately 
determined  that  Program  2  need  not  terminate  the  director  as  a 
protective  response. 

A  confidential  source  contacted  a  DPPC  Commissioner  and  provided 
the  Commissioner  with  information  that  previous  allegations  had  not 
been  reported.  After  DPPC  investigators  reviewed  and  confirmed 
the  information,  the  DPPC  Commissioners  ordered  the  matter 
incorporated  into  this  failure  to  report  investigation. 

DPPC  investigators  reviewed  the  DMR  investigations  and  the 
Program  2  investigation,  interviewed  many  current  and  former  staff 
and  executive  staff  of  Program  2,  interviewed  DMR  local  area  staff 
and  the  Local  Service  Center  Director,  reviewed  client  records,  and 
reviewed  all  incident  reports  occurring  in  that  residential  program 
for  a  period  of  one  year. 

From  the  interviews,  the  DPPC  investigators  obtained  a  variety  of 
allegations  which  had  not  been  reported  to  c.  19C.  Obviously,  the 
interviewees  were  among  the  persons  who  failed  to  report  abuse. 
These  allegations  involved  the  same  abuser  in  the  above-noted  case 
and  were  revealed  during  interviews  of  both  current  and  former 
staff  in  the  residence.  The  additional  allegations  included  the 
following  information,  which,  while  taken  separately,  may  not  be 
reportable  conditions  under  c.  19C.   Viewed  together,  however,  the 
allegations  show  a  pattern  of  behavior  by  the  residential  director 
which  is  a  reportable  condition  of  emotional  injury: 

1).  The  director  put  a  client  on  the  bottom  step  of  the  porch  of 
the  residence  one  night,  without  the  client  wearing  any  shoes, 
and  locked  the  door.  This  was  done  as  a  punishment  for 


20 


"scamping  around."  According  to  the  witness,  this  was  the 
"accepted  method"  for  punishment  in  the  residence. 

2).  The  director  used  a  "questionable"  amount  of  force  in 
pulling  clients  up  to  send  to  another  room,  and  "inappropriate 
grabbing"  and  was  "rough"  with  the  clients. 

3).  The  director  "brutally"  shaved  the  legs  of  a  client  who 
would  not  cooperate  with  the  procedure. 

4).  The  director  threatened  to  feed  one  of  the  clients  peanut 
butter  and  peanuts  due  to  misbehavior.  The  client  has  a  food 
allergy  to  peanuts  and  peanut  butter. 

5).  The  director  yelled  and  swore  at  the  clients,  sometimes 
screaming.  All  of  the  witnesses  except  one  indicated  that  the 
director  yelled  and  swore  at  the  clients.     One  witness 
indicated  that  she  had  requested  a  transfer  out  of  the  program 
in  order  avoid  the  yelling.  The  program's  Human  Rights 
Officer  indicated  in  the  interview  that  he  had  not  seen  any 
abuse.  He  said  that  the  director  yelled  at  a  particular  client 
"only  once  in  a  great  while.. .two  or  three  times  a  day." 

Had  the  above  allegations  been  reported  promptly  to  the 
Commission,  an  investigation  would  have  been  initiated,  and  the 
situation  would  have  been  remedied  much  more  promptly  than 
actually  occurred. 

The  director  resigned  in  the  course  of  this  DPPC  investigation. 


Other  cases  reviewed  provide  striking  examples  of  the  results  of 
failure  to  report  abuse. 

After  receiving  reports  of  sexual  abuse  at  Metropolitan  State  Hospital 
(MSH),  DPPC  investigators  began  monitoring  these  cases  in  February, 
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1990.  As  part  of  its  monitoring  duties,  and  consistent  with  interagency 
prodecures  which  have  been  used  since  1988,  in  July,  1990,  the  DPPC 
requested  copies  of  a  number  of  investigations  conducted  by  DMH  into 
sexual  abuse  of  patients  at  MSH.  Although  several  of  these  investigation 
reports  had  been  completed  by  DMH  in  January,  the  reports  were  not 
provided  to  DPPC  until  the  following  November,  eleven  months  later, 
after  repeated  requests  by  the  Commission.  Further,  DMH  did  not  inform 
DPPC  that  they  had  conducted  extensive  investigations  of  several  other 
cases  of  sexual  abuse  at  the  same  institution,  even  though  DMH  personnel 
knew  that  the  DPPC  was  monitoring  similar  cases  at  Metropolitan  State 
Hospital.  The  result  was  that  DPPC  was  not  informed  by  DMH  staff  of  the 
full  range  of  sexual  abuse  of  clients.    In  fact,  several  cases  of  sexual  abuse 
of  clients  discovered  by  DMH  in  the  course  of  the  investigation  were  not 
reported  to  DPPC,  as  they  should  have  been,  even  though  they  constituted 
reportable  conditions  under  c.  19C  and  the  DMH  investigators  are 
mandated  reporters.  The  DPPC  only  became  aware  of  these  additional, 
unreported  cases  of  abuse  through  the  review  of  DMH  documents  by  DPPC 
investigators.  The  fact  of  an  ongoing  regulatory  investigation  does  not 
absolve  a  mandated  reporter  from  his  or  her  responsibilty  to  comply  with 
the  law. 

When,  in  order  to  determine  who  failed  to  report  and  who  may  have 
retaliated  against  reporters  (all  violations  of  c.  19C),  the  DPPC  requested 
copies  of  interview  summaries  and  notes  prepared  by  DMH  investigators, 
DMH  refused  to  provide  the  materials.  The  effect  of  these  actions  by  DMH 
was  to  thwart  and  delay  the  Commission's  ability  to  monitor  the 
investigation  of  the  abuse  at  MSH  and  insure  the  protection  of  other 
disabled  persons  at  the  hospital.  This  action  impeded  the  Commission's 
ability  to  insure  the  prosecution  of  DMH  employees  who  retaliated  against 
mandated  reporters  and  who  failed  to  report.  In  fact,  no  DMH  employees 
were  prosecuted  for  these  offenses. 

The  delay  by  DMH  in  conveying  documents  to  the  DPPC,  in  not 
revealing  the  other  investigations  done  on  related  instances  of  abuse,  and  in 
not  providing  related  material  regarding  the  investigations,  substantially 
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restricted  the  DPPC's  ability  to  conduct  meaningful  and  timely  oversight 
on  the  Metropolitan  State  cases  as  required  by  c.  19C,  §4. 

DPPC's  review  of  the  investigation  reports  which  were  provided 
shows  an  extensive  history  of  sexual  abuse  of  numerous  patients  at 
Metropolitan  State  Hospital  by  several  staff  over  a  period  of  many  years. 
These  documents  also  demonstrate  that  a  large  number  of  DMH  staff  were 
aware  of  the  abuse,  that  DMH  internal  reports  by  certain  staff  were  not 
responded  to,  and  that  actions  taken  by  the  facility  were  inadequate  to 
protect  patients  from  further  abuse.  The  single  case  discussed  below 
illustrates  the  extent  of  failure  to  report  and  the  consequences  of  that 
failure  for  the  victims. 

Metropolitan  State  Hospital 

The  case  involves  an  allegation  of  sexual  abuse  of  two  female 
patients,  Ms.  J  and  Ms.  W,  by  a  facility  employee,  Mr.  K.  Mr.  K 
had  allegedly  picked  up  the  two  patients  from  the  state  hospital 
grounds,  taken  them  to  a  motel,  offered  them  drugs  and  alcohol,  and 
had  sexual  relations  with  Ms.  J  while  the  other  patient  watched, 
refusing  to  participate.  This  incident  occurred  approximately  two 
years  prior  to  the  report  to  the  DPPC  in  February,  1990.   That 
report  was  screened  in  and,  pursuant  to  the  provisions  of  c.  19C, 
referred  to  DMH  for  investigation.  DMH's  initial  19C  investigation 
concluded  that  abuse  had  occurred  and  Mr.  K  was  suspended. 
DMH's  Office  of  Internal  Affairs  conducted  a  further  investigation 
of  the  case  pursuant  to  DMH  regulations  104  CMR  24.00.  DPPC's 
review  of  this  investigation  shows  that  the  DMH  Office  of  Internal 
Affairs  committed  much  of  their  available  resources  to  this  case  and 
conducted  an  extraordinarily  thorough  and  complete  investigation  of 
the  matter.  The  DMH  regulatory  investigation  was  concluded  in 
July,  1990  and  the  facility's  chief  operating  officer  took  action  to 
terminate  Mr.  K  that  month.  DPPC  was  not  informed  of  these  facts 
until  months  later. 
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The  DMH  investigation  revealed  a  much  more  extensive  history  of 
sexual  abuse  than  had  been  reported  to  the  DPPC.  According  to 
statements  from  Ms.  J,  she  had  been  having  sexual  relations  with  Mr. 
K  over  a  period  of  years.  This  activity  had  occurred  in  a  variety  of 
places  on  the  grounds  of  the  hospital,  including  the  social  club,  a 
ward  smoking  room,  a  ward  shower  room,  a  ward  bathroom,  in  the 
facility  drop-in  center,  in  the  back  room  of  the  canteen,  and  in 
vacant  buildings  on  the  grounds  of  the  hospital. 

Ms.  J  stated  that  she  had  engaged  in  this  relationship  in  return  for 
drugs,  alcohol,  money,  and  other  favors  supplied  by  Mr.  K,  although 
she  stated  that  she  "hated  the  sexual  parts  of  the  deal."  The  patient 
also  indicated  that  she  had  escaped  and  otherwise  left  the  facility  on 
numerous  occasions  using  a  key  given  to  her  by  Mr.  K.  According 
to  the  DMH  report,  Ms.  J  had  been  admitted  to  the  hospital  on  six 
occasions,  and  has  been  a  resident  of  the  facility  for  several  years. 
The  patient's  clinicians  indicate  that  she  is  a  reliable  witness.  Mr.  K 
had  been  employed  in  two  positions  by  DMH,  the  second  giving  him 
access  to  virtually  all  of  the  hospital. 

According  to  the  investigation  report,  the  second  patient  involved  in 
the  initial  allegation,  Ms.  W,  also  reported  having  sex  with  Mr.  K  on 
numerous  occasions  within  the  facility  in  exchange  for  drugs  and 
other  favors.  Other  information  from  this  patient  also  indicates  a 
long  sexual  involvement  with  Mr.  K  over  a  number  of  years.  She 
stated  that  she  did  not  like  doing  it,  e.g.,  "it  made  me  sick."  This 
incident  was  never  reported  to  DPPC,  not  even  by  DMH 
investigators,  who  are  mandated  reporters,  and  only  came  to  the 
attention  of  DPPC  in  the  course  of  monitoring  other  incidents. 

DMH  investigators  conducted  numerous  interviews  with  staff  and 
other  patients  and  compiled  summaries.  As  previously  mentioned,  the  text 
of  these  interview  summaries  has  been  requested  by  the  DPPC  for  possible 
referral  to  the  District  Attorney  for  prosecution;  however,  although  DMH 
did  provide  the  documents  to  the  District  Attorney,  DMH  refused  to 
provide  the  materials  to  the  Commission.  Despite  this  refusal,  however, 
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the  DPPC  has  generally  determined  from  the  material  contained  in  the 
DMH  investigation  report  that  a  number  of  staff,  over  a  period  of  years, 
had  knowledge  of  the  abuse  and  did  not  report  it. 

The  DMH  investigation  report  shows  that  at  least  12  DMH  employees 
were  aware  of  some  type  of  abuse,  from  being  told  by  the  victims  that 
sexual  abuse  was  occurring  and  observing  Mr  K  "caressing"  a  female 
patient,  to  being  informed  by  other  patients  that  they  had  been  forced  to 
submit  to  sexual  abuse  in  return  for  drugs,  cigarettes,  and  privileges. 

The  DMH  investigation  report  on  this  case  is  extremely  thorough  and 
detailed.  It  recounts  numerous  other  examples  of  staff  questioning  Mr.  K's 
behavior  in  spending  time  with  female  patients,  taking  female  patients  off 
the  wards,  spending  excessive  amounts  of  time  talking  with  female  patients, 
and  giving  female  patients  money,  clothing,  food,  coffee  and  cigarettes. 

It  is  clear  from  the  conclusions  of  the  DMH  report  that  numerous 
staff  had  knowledge  of  Mr.  K's  sexual  activities  with  patients,  and  that  at 
least  some  of  this  was  reported  to  supervisory  personnel.  This  abusive 
activity  had  gone  on  for  a  number  of  years  with  several  patients,  but  it  was 
not  reported  to  the  DPPC,  as  required  by  law,  until  February,  1990,  and 
then  only  by  an  Internal  Affairs  investigator.  Even  then,  DMH  did  not 
reveal  to  the  Commission  the  extent  of  the  abuse  and  of  its  investigation  for 
eight  months,  and  the  DPPC  only  learned  of  related  investigations  and 
incidents  through  its  own  monitoring  of  the  DMH  investigations. 

If  the  abuse  had  been  reported  earlier  to  the  DPPC,  an  outside, 
independent  agency,  it  is  less  likely  that  internal  DMH  reports  to 
supervisors  would  have  gone  without  responsive  action.  If  the  matter  had 
been  reported  earlier,  protective  actions  would  have  also  been  initiated 
earlier,  preventing  years  of  sexual  abuse  and  harrassment.   Also,  the 
Commission  monitoring  of  the  law  enforcement  investigation,  which  is 
required  by  c.  19C,  §12,  was  hampered  by  the  lack  of  specific  information 
provided  to  the  DPPC  by  DMH. 
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How  Much  Abuse  is  Unreported? 

As  discussed  previously,  the  Commission  is  concerned  with  two 
general  types  of  reports  of  abuse,  "internal"  cases,  which  are  those  where 
the  disabled  adult  is  alleged  to  have  been  abused  by  a  caretaker  in  a  state- 
operated  or  state-funded  program  or  facility,  and  "external"  cases,  where 
the  disabled  adult  is  alleged  to  have  been  abused  by  a  caretaker  who  is  not  a 
state  employee  or  provider.  In  "external"  cases  the  abuse  is  most  likely  to 
have  occurred  in  a  private  home  by  another  family  member  or  other 
caretaker.  Until  such  cases  are  reported,  the  Commission  cannot  determine 
exactly  how  many  exist. 

The  number  of  reports  of  "external"  abuse  has  steadily  increased 
each  year  the  Commission  has  been  in  existence,  and  the  number  of  internal 
reports  is  increasing  as  well.  In  1991,  the  total  number  of  reports  of  abuse 
has  increased  dramatically,  and  much  of  the  increase  has  been  in  internal 
cases.  During  1990,  51%  of  the  total  reports  of  suspected  abuse  received 
by  the  Commission  were  matters  where  the  state  was  the  caretaker,  i.e., 
internal  cases.  In  1991,  55%  of  the  reports  received  were  internal  cases. 
The  total  number  of  internal  reports  increased  39%  from  1990  to  1991, 
while  in  the  same  period  external  reports  increased  18%. 

However,  regarding  internal  reports,  due  to  the  nature  of  the  setting 
of  the  alleged  abuse,  i.e.,  a  type  of  facility,  some  means  exist  by  which  to 
examine  whether  reports  are  being  filed.  The  Departments  of  Mental 
Health  and  Mental  Retardation  are  required  to  maintain  public  logs  of 
complaints  received  pursuant  to  agency  regulations.  The  public  log  is 
required  by  the  Departments'  regulations  for  investigations,  i.e.,  104  CMR 
24.00.   [Note:  DMR,  which  was  formerly  part  of  DMH,  is  presently 
developing  its  own  investigation  regulations  and,  until  that  process  is 
completed,  operates  under  the  same  regulations.]  The  regulations  apply  to 
all  programs  operated  and  funded  by  DMH  and  DMR.  They  require  the 
head  of  any  facility  or  program  to  initiate  a  complaint  when  there  is  a 
"non-frivolous  allegation"  of  an  incident  or  condition  which  is  illegal, 
dangerous,  or  inhumane.  The  regulations  also  require  that  any  employee 
who  has  reason  to  believe  that  there  is  a  "non-frivolous  allegation"  of  an 
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incident  or  condition  that  is  illegal,  dangerous,  or  inhumane,  must  file  a 
complaint  with  the  agency,  either  DMH  or  DMR.  Incidents  or  conditions 
about  which  complaints  are  filed  are  those  which  affect  clients,  not 
employees.  All  complaints  filed  under  the  regulations  are  required  to  be 
noted  on  the  respective  Departments'  public  logs.  The  logs  entries  state  a 
brief  account  of  the  allegation,  but  do  not  include  the  names  or  other 
identifying  information  of  the  individuals  involved.  A  unique  code  number 
is  on  each  log  which  allows  the  Department  to  identify  the  matter,  and,  if 
necessary,  at  a  later  time,  determine  the  identities  of  the  individuals 
involved. 

It  is  important  to  note  that  the  standards  for  filing  a  DPPC  report 
(reasonable  cause  to  believe  that  abuse  has  occurred)  and  entering  a 
complaint  in  the  DMH  or  DMR  public  log  (any  non-frivolous  allegation  of 
an  incident  or  condition  which  is  illegal,  dangerous,  or  inhumane)  are 
different.  The  DPPC  standard  is  a  higher  one,  and  many  entries  in  the 
public  logs  do  not  concern  abuse.  However,  the  log  entries  are,  by 
definition,  not  frivolous,  and  the  DPPC  considers  the  factual  notations  in 
the  public  logs  to  be  instructive  on  the  incidents  about  which  DMH  and 
DMR  employees  are  aware.  While  there  may  be  no  direct  correlation 
between  log  entries  and  DPPC  reports,  because  not  all  log  entries  involve 
reportable  conditions,  log  entries  which  contain  facts  which,  on  their  face, 
meet  the  criteria  of  c.  19C,  do  provide  a  means  of  knowing  the  type  of 
incidents  which  are  occurring.  A  comparison  of  these  incidents  to  the 
incidents  which  are  actually  reported  to  the  DPPC  gives  a  general  picture 
of  reporting,  especially  since  it  is  unlikely  that  every  one  of  the  log  entries 
in  the  sample  was  not  a  reportable  condition. 

As  previously  stated,  the  incidents  entered  into  the  public  logs  and 
not  reported  to  the  DPPC  were  responded  to  by  DMH  and  DMR, 
respectively,  pursuant  to  their  own  systems,  in  the  discretion  of  those 
agencies,  but  without  DPPC  oversight,  or  the  DPPC  having  the  option  to 
conduct  its  own  investigation. 

The  method  of  the  DPPC  review  of  the  DMH  and  DMR  public  logs 
and  those  for  the  Bridgewater  State  Hospital  (BSH),  operated  by  the 
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Department  of  Correction  (DOC),  was  as  follows.  DPPC  investigators 
obtained  copies  of  the  public  logs  of  the  institutions  which  were  reviewed 
as  part  of  the  investigation.  Those  entries  which  contained  allegations 
which  involved  the  type  of  incident  which  could  be  abuse  under  c.  19C 
were  determined.  These  particular  entries  were  then  circulated  to  each  of 
the  six  DPPC  staff  involved  in  screening  reports  of  abuse  as  well  as  the 
Executive  Director  at  that  time.  Based  upon  the  content  of  the  public  log, 
each  DPPC  staff  member  reviewed  each  report  and  "screened"  them  as  if 
the  allegation  had  been  received  as  a  c.  19C  report  of  abuse.  The  approach 
to  this  screening  process  was  intentionally  conservative:  if  any  DPPC  staff 
person  found  any  reason  whatsoever  to  consider  that  the  incident  should 
not  have  been  reported  to  the  Commission,  based  on  the  content  of  the  log 
entry,  the  entry  was  removed  from  the  study.  Only  those  public  log  entries 
where  all  screeners  agreed  that  the  allegations  in  the  log  entry  factually 
constituted  a  "reportable  condition"  of  abuse,  as  defined  in  c.  19C,  were 
included  in  the  review.  DPPC  then  requested  the  names  of  the  patients  who 
were  the  subjects  of  each  of  these  entries.  The  client  names  were  compared 
with  DPPC  case  files,  which  are  ordered  by  the  name  of  the  alleged  victim. 
This  comparison  allowed  the  Commission  investigators  to  determine  which 
of  the  entries  in  the  public  logs  had  been  reported  to  the  DPPC,  and 
conversely,  which  incidents  had  not  been  reported. 

For  DMR,  the  entire  year  1989  was  reviewed  for  all  state  schools 
and  regional  centers  for  the  mentally  retarded,  and  for  DMH,  the  months 
January  through  August,  1989,  were  reviewed  for  four  state  hospitals. 
Additionally,  in  1991,  the  public  logs  at  one  DMR  facility,  the  Hogan 
Regional  Center,  were  examined  again,  and  this  provided  a  standard  of 
reference  to  see  if  reporting  had  improved  at  that  facility. 

Regarding  Bridgewater  State  Hospital,  DPPC  investigators  reviewed 
all  allegations  of  abuse  in  calendar  year  1990  which  had  been  reported 
internally  at  that  facility.   According  to  information  learned  in  interviews 
conducted  with  BSH  and  DOC  staff,  internal  investigators  at  BSH 
investigate  all  allegations  of  abuse  received  at  that  facility  from  DPPC. 
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Community  programs,  the  large  majority  of  which  are  operated  by 
vendors  under  contract  to  DMH  and  DMR,  were  not  included  in  this 
review,  which  was  limited  to  state  schools  operated  by  DMR  and  certain 
state  hospitals  operated  by  DMH.  The  community  programs  operated  by 
vendors  will  be  considered  in  a  subsequent  review. 

The  following  sections  discuss  the  results  of  each  of  these  three 
reviews,  i.e.,  the  DMH  and  DMR  logs  for  the  particular  periods  in  1989 
and  1991,  and  the  DOC  investigations  in  1990. 
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Department  of  Mental  Health 

The  DPPC  investigators  intended  to  review  the  public  logs  for  the 
first  eight  months  of  calendar  year  1989  for  all  DMH  state  hospitals. 
However,  due  to  late  filing  of  public  log  entries,  full  public  log  records 
were  not  able  to  be  obtained  for  most  facilities,  and  Westborough  State 
Hospital  had  no  entries.  Worcester  State  Hospital,  which  had  in  1987  and 
1988  been  subjected  to  an  extraordinary  review  by  DMH,  EOHS,  and 
DPPC,  and  Medfield  State  Hospital,  at  which  the  DPPC  had  recently 
conducted  an  investigation,  were,  as  a  result,  not  included  in  this  review. 
DPPC  investigators  reviewed  the  available  logs  from  Taunton, 
Northampton,  Danvers,  and  Metropolitan  State  Hospitals. 

At  the  request  of  DMH,  the  DPPC  Director  of  Investigations 
reviewed  the  extracted  entries  with  members  of  the  DMH  Office  of 
Internal  Affairs.   Several  entries  were  removed  from  the  study  at  the 
request  of  the  DMH  staff,  who  raised  specific  objections  to  those  log  entries 
being  considered  as  appropriate  for  reporting  to  the  DPPC.  Of  the 
remainder,  regarding  a  few  entries,  there  was  an  agreement  to  disagree  on 
whether  the  entries  should  remain  in  the  study.  However,  regarding  a 
majority  of  the  remaining  log  entries,  the  DMH  staff  agreed  that  the 
incidents  should  have  been  reported  to  DPPC. 

A  total  of  15  reports  were  identified  as  having  been  reported  to  the 
DPPC.  A  total  of  23  reports  were  identified  by  DPPC  investigators  as  not 
having  been  reported.  (As  indicated  above,  DMH  staff  do  not  agree  that  all 
of  these  23  cases  should  have  been  reported) 

The  reporting  by  facility  is  as  follows: 

Reported      Not  Reported      Total  %  Reported 

100.00% 
50.00% 
16.66% 

37.50% 

Total  15  23  38  39.47% 
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Danvers 

1 

0 

1 

Metropolitan 

10 

10 

20 

Northampton 

1 

5 

6 

Taunton 

3 

8 

11 

The  low  number  of  log  entries  is  a  reflection  of  the  low  number  of 
total  entries  in  the  logs  seen  by  the  DPPC  investigators  at  the  time  the  logs 
were  examined.  For  example,  there  is  no  listing  for  Westborough  State 
Hospital  because  there  were  no  log  entries  for  that  facility.  According  to 
DMH  staff,  a  new  investigator  has  been  assigned  to  that  facility  and  has 
reconstructed  the  public  logs.  Generally,  since  this  investigation  was 
conducted,  the  log  entries  at  DMH  hospitals  have  improved  regarding  the 
volume  of  entries  they  contain. 

These  entries  are  not  presented  as  a  statistical  sample  of  the  reports 
which  were  made  to  DPPC.  They  are,  in  fact,  the  actual  number  of  cases 
which  were  reported  or  were  not  reported.   When  the  DPPC  review  of  the 
logs  began,  no  particular  outcome  was  sought,  and  the  number  of  entries 
which  would  be  involved  was  unknown.  As  noted  previously,  the  logs 
generally  contained  a  small  number  of  total  entries.  Even  with  a  small 
number  of  entries  to  examine,  the  small  percentage  of  reports  to  DPPC 
from  the  entries  which,  on  their  face,  contain  an  abuse  allegation,  do 
indicate  an  area  of  concern  regarding  reporting. 

Among  the  allegations  at  DMH  facilities  which  were  not  reported  to 
DPPC  were  the  following,  which  are  reproduced  exactly  as  they  appear  in 
the  DMH  public  logs.  Certain  information  has  been  deleted  to  maintain 
confidentiality.  They  are  not  included  in  this  report  as  examples  of  abuse 
which  was  determined  to  have  definitely  occurred.  Rather,  these 
allegations  should  be  read  with  this  in  mind:  these  are  allegations,  and  the 
essential  point  is  that  the  DPPC  considers  that  they  warranted  being 
reported  as  required  by  law. 

1.  "A  social  worker  filed  this  comlaint  [sic]  on  behalf  of  a  patient  on 
MS&I  dorm  who  alleges  having  sex  with  2  employees  from  hospital 
and  a  [deleted]  area  van  driver." 

2.  "Patient  on  [deleted]  Unit  alleges  he  was  punched  while  being 
brought  to  the  seclusion  room  in  January  of  1989." 

3.  "Patient  on  [deleted]  Unit  alleges  she  was  kicked  by  unknown  staff 
person  during  seclusion. 
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4.  "[Deleted]  Unit  Director  on  behalf  of  patient  alleges  a  female 
MHW  sexually  abused  a  female  patient." 

"(A)  -  Patient  alleges  that  a  staff  member  was  very  threatening  and 
abusive  to  him.  Claims  that  the  staff  member  bruised  his  nose  and 
head. 

(B)  -  Patient  alleges  the  same  as  complaint  (A) 

(C)  -  Same 

(D)  -  Same" 

5.  "This  complaint  was  filed  by  the  parents  of  the  patient  alleging 
that  while  she  was  in  secure  care  she  received  no  special  care  and 
that  her  front  tooth  was  knocked  out  by  one  of  our  staff  members. 
They  also  report  that  she  has  noticeable  speech  and  thought  problems 
due  to  over  medication." 

6.  "Complaint  alleges  that  an  employee  engaged  in  sexual  intercourse 
with  her." 

7.  "Complaint  alleges  that  a  client  was  physically  assaulted  by  an 
unidentified  staff  person." 

8.  "I  was  threatened  with  sexual  assault  each  night  I  have  been  here. 
Assaulted  repeatedly,  at  least  5  or  6  times  and  a  photograph  was 
taken  of  one  assault." 

9.  "Charge  nurse  wanted  to  remove  furniture  from  my  room.   I 
wouldn't  move  away  from  the  door,  so  they  couldn't  get  by.  I  still 
wouldn't  move  after  they  asked  me  again  and  then  [name  removed] 
and  [name  removed]  both  bent  my  arms  back  and  threw  me  to  the 
floor." 

10.  "I  was  raped  by  that  guy  (PCO)  about  a  month  ago.  I  haven't 
had  my  period  in  two  months.  I  think  I  may  be  pregnant.   You 
know  somebody  should  do  something  about  this  guy  because  he  got 
....  also." 

11.  "...PCO  #1  (P)  pushed  [you]  to  the  floor  and  punched  you  in  the 
left  arm.  [you  remained  on  the  floor]  for  4  hours,  staff  would  not 
help  you  up.  The  PCO  then  smeared  [feces]  in  [your]  hair.  Staff 
told  her  ...  you  asked  for  it." 

2.  PCO  #2  (P) "...  kicked  [you]  in  the  ankle  ...  about  two  weeks  ago. 
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It  should  be  noted  that  all  employees  of  the  Department  of  Mental 
Health  are  mandated  reporters;  thus,  even  if  the  reports  were  not  reported 
in  the  first  instance,  DMH  supervisory  and  investigative  staff  should  report 
incidents  to  DPPC  as  they  become  aware  of  them. 
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Department  of  Mental  Retardation 

A.  Public  logs 

In  the  review  of  all  the  DMR  facility  public  logs,  the  entire  calendar 
year  1989  was  reviewed.  The  logs  maintained  at  the  DMR  central  office  in 
Boston  for  all  seven  DMR-operated  schools  and  regional  centers  for  the 
mentally  retarded  were  examined.  The  central  office  logs  contained  the 
following  data: 


Facility 


Reported      Not  reported  Total 


%  Reported 


Dever  State  School 


14 


17 


17.65% 


Fernald  State  School 


14 


20 


30.00% 


Wrentham  State  School 


Belchertown  State  School 


Hogan  Regional  Center 


Monson  Dev.  Center 


1 


11 


0 


18 

19 

5.26% 

5 

16 

68.75% 

2 

2 

0.00% 

1 

2 

50.00% 

Glavin  Regional  Center 


25.00% 


TOTAL 


23 


57 


80 


28.75% 


In  1991,  the  DPPC  investigators  reviewed  public  logs  maintained  at 
the  Hogan  Regional  Center  for  that  facility  (including  the  Berry  campus) 
and  for  Region  IE,  which  at  that  time  covered  much  of  Essex  and 
Middlesex  counties.  The  1991  review  examined  the  logs  at  the  facility 
itself,  unlike  the  1989  review,  cited  above,  which  examined  the  logs  held  at 
central  office. 
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In  reviewing  the  Hogan/Berry  public  logs,  DPPC  investigators  used 
the  same  methodology  as  previously  mentioned.  The  resulting  data  are 
described  in  the  table  below. 


Year            Number                          Reported  %  Reported 
of   logs to   DPPC to  DPPC 

1989  9  1  11.11% 

1990  3  1  33.33% 

1991     7 5 71.43% 

Total  19  7  36.84% 

(As  will  be  discussed,  substantial  numbers  of  log  entries  were 
missing  from  the  Hogan/Berry  public  logs.  The  sample  logs  noted  above 
were  taken  only  from  those  public  logs  which  were  available  at  the  time  of 
the  investigation.) 

In  examining  the  data  for  community  programs  in  DMR  Region  EI, 
the  results  are  as  follows: 


Year 

Number 

Reported 

%  Reported 

of   logs 

to   DPPC 

to  DPPC 

1989 

20 

10 

50.00% 

1990 

33 

24 

72.72% 

1991 

2 

1 

50.00% 

Total  55  35  63.63% 

A  comparison  demonstrates  that  both  a  much  larger  number  and 
percentage  of  cases  were  reported  to  the  DPPC  by  area  staff  than  by 
facility  staff,  although  the  percentage  is  unacceptably  low  on  the  regional 
level  as  well.  Additionally,  although  there  were  more  1989  logs  at  Hogan 
in  1991  than  were  obtained  from  DMR  central  office  in  1989,  the  incidence 
of  appropriate  reporting  was  not  significantly  improved:  11.11%  for  the 
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1989  logs  from  Hogan  itself,  compared  with  0%  for  the  two  1989  logs 
which  were  obtained  at  central  office 

It  is  important  to  note  that,  since  early  1991,  following  the  DPPC 
investigation  of  the  logs,  the  incidence  of  c.  19C  reporting  at  Hogan  has 
improved  significantly.  Additionally,  DMR  Commissioner  Philip 
Campbell  has  demonstrated  great  initiative  in  arranging  for  DPPC  staff  to 
train  DMR  personnel  on  the  requirements  of  c.  19C  and  in  informing  all 
DMR  employees  of  their  responsibility  to  report. 

Among  the  allegations  at  DMR  facilities  which  were  not  reported  to 
DPPC  were  the  following,  which  are  reproduced  exactly  as  they  appear  in 
the  DMR  public  logs.  (The  standard  for  entries  in  the  DMR  public  logs  is 
also  that  "non-frivolous"  matters  involving  "illegal,  dangerous,  or 
inhumane"  events  were  required  to  be  reported.)  Again,  these  entries  are 
not  included  in  this  report  as  examples  of  abuse  which  was  determined  to 
have  definitely  occurred,  but  as  allegations.  As  with  the  previously-cited 
DMH  log  entries,  these  allegations  clearly  warranted  being  reported  as 
required  by  law. 

1.  "On  1/9/89  a  resident  of  the  Paul  A.  Dever  State  School  was 
discovered  with  abrasions  and  scratches  on  his  face,  elbows  and 
knees.  Upon  questioning  as  to  the  casue  [sic]  of  the  injuries  the 
resident  pointed  to  a  staff  person  who  was  covering  the  house  while 
another  staff  person  was  on  break  and  one  other  was  out  on  a  van 
trip.  Suspicion  was  raised  as  to  the  casue  [sic]  of  the  injuries 
because:  1)  Client's  indication  that  the  staff  person  caused  same  and, 
2)  placement  of  abrasion  on  knees  were  not  indicative  of  a  fall." 

2.  "On  3/22/89  it  is  alleged  that  a  Dever  State  School  employee  was 
verbally  abusive  to  a  resident  of  a  Dever  Community  residence, 
refused  the  resident's  request  to  use  the  bathroom  and  was  rough  in 
removing  the  resident  from  the  van.  The  above  incident  led  to  the 
resident  becoming  agitated  for  the  remainder  of  the  day  and,  also, 
incontinent.  The  alleged  incident  occurred  in  the  parking  area  of  the 
[omitted]  day  program." 

3.  "It  is  alleged  that  staff  of  the  Dever  State  School  taunted,  made 
obscene  remarks  to,  and  pushed  a  resident  against  a  wall  in  the 
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Canteen.  It  is  also  alleged  that  shortly  after  this  incident,  one  of  teh 
[sic]  staff  persons  grabbed  the  resident  while  he  was  sitting  in  a  chair 
in  another  area.    " 

4.  "A  resident  of  Taunton  State  Hospital  alleges  that  she  was  raped  by 
an  employee  of  the  Paul  A.  Dever  State  School  in  the  workshop  of 
the  client's  day  program.     The  same  resident  also  alleges  that  she 
has,  on  more  than  one  occasion,  masturbated  another  resident  of 
Taunton  State  Hospital  in  the  lavatory  of  the  day  program." 

5.  "A  Vocational  Instructor  at  Dever  State  School  alleges  that  the 
Vocational  Level  I  staff,  on  two  occasions,  made  a  resident  sit 
outside  the  work  area  for  over  an  hour,  because  they  did  not  have 
the  means  of  cleaning  him  up  after  he  had  been  incontinent  of  feces." 

6.  "Two  employees  of  the  Wrentham  State  School  allege  that  while 
on  an  outing  at  a  beach  they  heard  a  Dever  employee,  who  was  there 
with  a  group  of  clients  and  staff,  say  to  a  client  "knock  it  off."  The 
Wrentham  employees  turned  and  saw  the  Dever  staff  strike  the  client 
in  the  head  with  the  back  of  his/her  hand.  They  also  allege  observing 
another  client  belted  into  a  wheelchair,  which  was  tied  to  a  tree  'with 
sheets'" 


7.  "Resident  was  found  to  have  ?  bruises/abrasions  on  the  right  side 
of  his  face  by  his  eye  and  also  a  scratch  mark  on  the  right  side  of  his 
chest  by  his  collarbone  and  also  strange  bruises  on  both  of  his  knees 
and  also  a  bruise  abrasion  on  the  back  upper  part  of  his  left  thigh. 
Suspicion  that  the  physical  injuries  were  not  severe  in  nature,  could 
have  passibly  been  caused  by  someone  forcing  the  resident  to  assume 
a  kneeling  position." 

8.  "A  Social  Worker  employed  by  the  J.T.  Berry  Rehab.  Center, 
while  on  a  visit  to  the  Paul  Dever  School,  observed  a  client  being 
abused  by  a  staff  person.  The  complainant  alleges  that  while  st 
anding  in  the  hall  of  teh  [sic]  [deleted]  Cottage  with  a  group  of 
people,  she  looked  behind  her  and  observed  a  client  sitting  on  the 
floor.  Someone  was  pulling  on  the  client's  arm  telling  him  to  get  up. 
This  person  then  raised  her  voice  and  then  kicjed  [sic]  the  client  in 
the  ribs  on  his  right  side. 
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9.  "A  client  in  [deleted]  received  a  chemical  burn  after  sitting  on  a 
toilet  seat  which  was  cleaned  with  LPH.  Staff  failed  to  report  the 
injury  immediately." 

10.  "A  staff  person  alleged  that  a  client  of  cottage  [deleted]  was 
sexually  abused  while  on  vacation  with  other  residents  of  the  cottage 
in  Cape  Cod.  The  person  also  alleged  that  the  client  [sic]  of  cottage 
12  are  sexually  active  with  staff  persons." 

11.  "A  client  in  [deleted]  Hall  was  found  on  8/25/89  with  an 
impression  of  a  key  on  the  skin  of  his  upper  back.  The  client  was 
checked  by  the  doctor  who  dated  the  injury  as  noo  [sic]  more  than  12 
hours  old,  and  it  appeared  to  be  a  burn." 

12.  "Twqo  [sic]  employees  of  the  Paul  A.  Dever  State  School  allege 
that  they  witnessed  another  co-worker  tie  up  a  client  with  sheets. 
The  client  was  found  naked  and  tied.  Staff  told  the  employee 
complainted  [sic]  of  to  untie  the  client  but  the  person  refused.  Staff 
then  asked  a  higher  grade  employee  to  come  and  see  the  situation, 
and  upon  this  person's  instructions  the  employee  complainted  [sic]  of 
untied  the  client." 

13.  "A  resident  of  a  staffed  apartment  operated  as  part  of  the  Dever 
State  School's  [deleted]  Unit,  alleged  that,  on  August  17,  1990,  she 
was  pushed  to  the  floor  and  dragged  across  the  floor  to  the  bedroom 
by  a  staff  member.  The  resident,  upon  examination,  had  a  large 
floor  burn  injury  to  her  back  and  shoulder." 

14.  "1/2  gallon  pitcher  of  chocolate  drink  being  forced  down 
resident's  throat;  refilling  and  forcing  again  plus  forcing  resident  to 
pick  up  his  feces  from  the  floor  and  to  put  in  louth  [sic]  and 
swallow." 

B.  Policies  regarding  reporting 

The  reasons  for  abuse  not  being  reported  from  one  DMR  facility 
became  apparent  following  a  DPPC  investigation  at  the  Hogan  Regional 
Center.  The  examination  of  the  public  logs  in  1991  was  part  of  a  DPPC 
investigation  into  failure  to  report  based  on  the  review  of  the  1989  public 
logs,  which  showed  poor  compliance  with  reporting  requirements.   In 
addition  to  examining  the  public  logs,  the  DPPC  investigators  interviewed 
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members  of  the  current  and  former  management  staff,  unit  directors, 
direct  care  supervisors,  facility  and  regional  investigators,  and  other 
facility  staff  at  various  levels.  Selected  individual  instances  of  suspected 
abuse  were  reviewed  and  facility  documents  regarding  abuse  reporting 
policies  were  reviewed. 

The  investigation  resulted  in  the  following  findings: 

1.  Beginning  approximately  in  February,  1989,  a  policy  was 
instituted  at  Hogan  which  effectively  discouraged  direct  reporting  of 
allegations  of  abuse  to  the  DPPC.  Line  staff,  line  supervisory  staff, 
unit  directors,  and  other  managers  at  Hogan  were  directed  not  to 
report  allegations  of  abuse  to  the  DPPC,  but  rather  to  report  these 
internally  to  a  screening  committee  which  would  decide  which  cases 
should  be  passed  on  to  the  Commission.  This  policy  violates  the 
provisions  of  M.G.L.  c.  19C,  which  requires  that  reports  be  made 
"immediately"  and  makes  reporting  an  individual  responsibility, 
specifically  in  order  to  avoid  the  type  of  situation  which  developed  at 
Hogan,  i.e.,  supervisory  staff  controlling  the  information  which  was 
reported  to  the  DPPC. 

2.  Two  years  later,  in  February,  1991,  the  policy  to  screen  DPPC 
reports  was  rescinded  by  the  administration  at  Hogan  just  prior  to 
the  initiation  of  the  DPPC  investigation  at  Hogan.  DMR  facility  staff 
have  since  conducted  trainings  to  introduce  staff  to  the  correct  abuse 
reporting  procedures,  and,  before  this  investigation  was  completed, 
other  trainings  by  DPPC  staff  occurred,  two  of  which  were 
videotaped  for  training  other  staff.  There  has  been  a  noticeable 
increase  in  reports  of  suspected  abuse  from  Hogan  since  February, 
1991,  e.g.,  in  the  early  months  of  1991,  the  DPPC  received  more 
reports  from  Hogan  than  were  received  in  all  of  1989  and  1990. 

2.  Unlike  logs  at  other  facilities  the  Commission  has  reviewed,  the 
Hogan/Berry  logs,  particularly  those  for  1990,  were  disorganized, 
log  entries  were  incomplete,  and  a  substantial  number  of  logs  were 
missing.  In  the  1988  logs,  32  of  46  logs  were  missing;  in  the  1989 
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logs,  32  of  48  were  missing;  and  54  of  64  1990  logs  were  missing. 
In  contrast,  the  logs  for  Region  HI  were  relatively  in  good  order,  the 
forms  were  filled  out  completely,  and  only  a  few  logs  were  missing. 

The  Commission  intends  to  follow  selected  cases  from  the 
Hogan/Berry  campuses  to  assure  that  no  other  problems  exist  with 
reporting  of  abuse.  DPPC  investigators  will  monitor  public  logs  at  the 
Hogan/Berry  campuses  on  an  annual  basis,  as  they  will  at  facilities  operated 
by  other  agencies. 
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Department  of  Correction  CBridgewater  State  Hospital) 

Bridgewater  State  Hospital  (BSH)  is  operated  by  the  Department  of 
Correction,  resulting  in  a  diverse  population,  including  many  patients  who 
have  been  diagnosed  as  mentally  ill,  some  who  have  a  diagnosis  of  mental 
retardation,  and  others  sent  to  the  facility  by  the  courts  for  evaluation. 
Many  of  the  patients  at  this  facility  have  been  convicted  of  criminal 
offenses. 

The  patient  population  of  Bridgewater  State  Hospital  is 
approximately  310  patients,  a  sum  minimally  higher  than  the  population  in 
1990,  and  down  from  over  400  patients  in  1989.  In  the  calendar  year 
1990,  the  DPPC  received  but  13  reports  from  BSH  alleging  abuse  of 
patients  at  the  hospital..  (By  comparison,  in  1990,  at  all  other  state 
institutional  settings,  442  reports  of  alleged  abuse  were  received.)  Three  of 
these  reports  were  filed  by  BSH  staff,  specifically  the  BSH  internal 
investigations  unit.  Nine  other  reports  were  filed  by  non-DOC  employees 
who  work  in  the  facility.  One  anonymous  complaint  was  filed. 

The  DPPC  visited  the  facility  and  met  with  the  facility's  chief  of 
internal  investigations  in  order  to  review  all  BSH  internal  investigations 
conducted  in  1990.  The  chief  of  internal  investigations  stated,  as  have 
other  DOC  officials,  that  they  investigate  all  allegations  of  abuse  reported 
at  the  facility.  However,  only  those  which,  after  initial  investigation, 
provide  "reasonable  cause  to  believe"  that  abuse  may  have  occurred  are 
reported  to  DPPC.  While  this  system  uses  the  c.  19C  standard  for 
reporting  abuse,  it  is  contrary  to  the  letter  and  spirit  of  the  law,  which 
requires  that  allegations  of  abuse  must  be  reported  immediately  to  the 
Commission  before  they  are  investigated.  This  process  allows  for  the 
decisions  regarding  screening,  investigation,  and  monitoring  to  be  made  by 
the  DPPC,  the  oversight  agency,  and  not  the  agency  where  abuse  is  alleged 
to  have  occurred.  By  investigating  cases  prior  to  reporting  them,  the 
Department  of  Correction  controls  the  flow  of  information  to  DPPC,  again 
in  contradiction  to  the  intent  and  letter  of  the  law. 
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The  results  of  this  policy  are  evident.  According  to  the  BSH  chief  of 
internal  investigations,  a  number  of  allegations  of  abuse  at  BSH  in  1990 
which  were  investigated  by  BSH  investigators  were  not  reported  to  DPPC. 
During  the  meeting  with  the  chief  of  investigations,  DPPC  investigators 
reviewed  the  case  files  on  28  of  these  cases.  Upon  reviewing  these  case 
files,  the  DPPC  investigators  concluded  that  11  of  these  cases  met  the 
statutory  definition  of  a  reportable  condition  under  c.  19C,  and  would  have 
been  screened  in  as  abuse  if  they  had  been  reported  to  DPPC. 

It  should  also  be  noted  that  while  all  staff  at  BSH  are  required  by 
statute  to  report  to  DPPC,  to  date,  no  BSH  staff  other  than  the  internal 
investigations  unit  have  actually  filed  a  report,  even  though  all  employees 
of  the  hospital  are  mandated  reporters  and  many  are  physicians,  nurses, 
and  social  workers.  DPPC  and  DOC  staff  disagree  regarding  the  nature  of 
the  "reasonable  cause  to  believe"  which  must  form  the  basis  of  a  report  of 
abuse,  and  the  level  of  evidence  necessary  to  conclude  that  abuse  occurred, 
with  DPPC  concluding  that  the  BSH  investigators  have  an  unreasonably 
high  standard  for  both  decisions.  In  addition  to  the  low  number  of  reports 
which  come  from  BSH,  as  of  the  date  of  this  report,  BSH  investigators  have 
determined  that  abuse  occurred  in  only  one  investigation  out  of  the  13  cases 
of  alleged  abuse  which  were  actually  reported  from  BSH  -  7.7%.  At  all 
other  institutional  settings  in  the  state  system,  the  percentage  of  DPPC  cases 
where  abuse  is  indicated  is  42%. 

[DPPC  intended  to  continue  to  work  with  BSH  and  DOC  officials 
regarding  reporting  of  abuse  allegations.   However,  the  recent  transfer  of 
DOC  to  Public  Safety  from  EOHHS  removes  the  requirement  to  report 
from  many  employees  of  DOC,  since  they  are  no  longer  employees  of  an 
EOHHS  agency.  Significantly,  since  the  transfer  in  early  1991,  the  DPPC 
has  received  no  reports  from  state  personnel  at  BSH.  This  is  an  outcome 
which  was  clearly  not  intended  by  the  transfer.  The  public  policy  behind 
the  reporting  requirement  is  clear:  in  protecting  disabled  persons,  it  is 
important  that  persons  who,  due  to  their  employment,  have  an  opportunity 
to  interact  with  disabled  persons  and  thereby  have  a  greater  opportunity  to 
observe  abuse  or  signs  of  abuse  that  those  professionals,  must  report.  The 
recent  transfer  of  DOC  to  Public  Safety  removes  the  requirement  to  report 
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from  many  employees  of  DOC,  since  they  are  no  longer  employees  of  an 
EOHHS  agency,  and  also  removes  the  investigation  from  the  oversight  of 
the  Commission  since  c.  19C  only  refers  to  EOHHS  agencies.  While  some 
DOC  employees  may  still  be  required  to  report,  such  as  physicians  and 
nurses,  many  are  not.  The  public  policy  remains  the  same,  and  employees 
of  DOC  still  have  the  same  contact  with  disabled  persons  now  that  they  had 
prior  to  the  transfer.  Until  c.  19C  is  amended  to  rectify  the  problem  (the 
DPPC  has  filed  corrective  legislation),  the  DPPC  is  presently  seeking  to 
convince  the  Department  of  Public  Safety  to  agree  that  DOC  will  continue 
to  operate  under  c.  19C  regarding  reporting  and  investigative  oversight. 
The  Department  of  Correction  has  resisted  this  effort  by  DPPC] 

In  1991  the  Commission  received  9  reports  of  alleged  abuse  from 
Bridgewater  State  Hospital.  None  of  them  were  filed  by  employees  of  the 
hospital.  The  Commission  received  636  reports  of  alleged  abuse  from  all 
other  state  mental  health  or  mental  retardation  institutions  in  1991. 


It  is  evident  that,  in  far  too  many  instances,  the  employees  of  the 
primary  state  agencies  providing  services  to  mentally  disabled  adults  have 
not  reported  cases  of  abuse  of  disabled  persons  of  which  they  are  aware. 
However,  the  Commission  is  encouraged  by  the  increase  in  internal  reports 
of  abuse,  reports  which  are  largely  filed  by  employees  of  the  caretaker 
state  agency. 
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Why  is  abuse  not  reported? 

In  the  dozens  of  interviews  conducted  in  the  course  of  this 
investigation,  and  in  other  DPPC  investigations  when  it  was  found  that 
instances  of  abuse  had  gone  unreported,  the  reasons  underlying  failures  to 
report  were  sought.  The  most  common  response  to  this  question  was  that 
reporters  were  unaware  of  their  responsibility  to  report  under  c.  19C. 

In  the  case  of  Program  1,  cited  above,  ignorance  of  the  DPPC 
reporting  requirement  was  the  basis  of  the  failure  to  report.   From  the 
interviews  conducted  by  DPPC  investigators,  no  evidence  was  found  that 
their  staff  were  aware  of  the  DPPC  or  their  obligations  under  M.G.L.  c. 
19C.  The  case  was  discovered  because  it  was  reported  to  the  Elder  Affairs 
hotline.  (As  a  cost-saving  measure,  the  Elder  Affairs  hotline  and  the  DPPC 
hotline  are  operated  by  the  same  vendor  under  joint  contract  with  the 
DPPC  and  Elder  Affairs.) 

However,  ignorance  of  the  reporting  requirement  is  not  always  the 
reason  reports  are  not  made.  Ignorance  of  c.  19C  has  diminished  and  will 
continue  to  do  so  as  the  DPPC  continues  its  efforts  to  inform  the  public 
about  the  provisions  of  c.  19C  and  EOHHS  agencies  encourage  their 
employees  to  report.  During  interviews  in  the  course  of  the  Danvers  State 
Hospital  investigation,  also  cited  above,  numerous  DMH  staff  stated  that 
they  had  no  knowledge  of  the  DPPC  reporting  requirements.  However,  a 
review  of  staff  training  documents  revealed  that  most  of  those  staff  had 
been  trained  on  both  DMH  internal  and  DPPC  reporting  requirements. 
Both  DMH  and  DMR  include  information  about  the  DPPC  reporting 
requirement  in  their  orientation  for  new  employees. 

Other  than  ignorance  of  the  law,  additional  factors  contribute  to 
instances  of  failure  to  report.  These  factors  are  mentioned  to  DPPC  staff 
by  numerous  persons  in  the  course  of  trainings,  investigations,  and 
monitoring,  as  well  as  during  the  conduct  of  this  investigation.    These 
factors,  which  contribute  to  failure  to  report  within  both  state  and  vendor 
facilities,  include  the  following: 
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•  A  perception  that  by  informing  a  supervisor  of  the  matter,  the 
responsibility  to  report  has  been  fulfilled; 

•  Internal  reporting  procedures  which  require  that  direct  care  staff 
and  others  report  internally  to  a  central  authority  who  then  reports 
to  outside  agencies,  a  policy  which  is  contrary  to  the  DPPC  law; 

•  Some  staff  fear  retaliation  from  the  alleged  abuser  or  disciplinary 
action  by  their  employer,  even  though  c.  19C  contains  a  specific 
provision  for  the  protection  of  reporters  from  retaliation.   In  the 
Danvers  State  Hospital  case,  discussed  above,  staff  who  witnessed 
abusive  activity  were  subjected  to  harassment  and  threats  of  violence 
by  the  alleged  abuser. 

•  If  reporting  at  any  level  does  not  produce  results,  reporters  may 
decide  that  reporting  is  a  fruitless  gesture  and  subsequently  do  not 
report.  In  the  Metropolitan  State  Hospital  case,  a  number  of  reports 
were  made  to  supervisors.  Some  of  these  reports  resulted  in  no 
action,  while  others  resulted  in  inadequate  action.  This  pattern  was 
also  evident  in  the  Program  2  case,  where  several  staff  claimed  that 
they  had  reported  allegations  to  their  supervisors  with  no  result. 
(Program  2  supervisors  denied  ever  receiving  any  such  reports.) 

•  Among  certain  mandated  reporters,  there  is  a  perception  that 
reporting  is  "informing"  on  peers.  In  the  Danvers  State  Hospital 
case,  several  of  the  staff  involved  in  the  most  severe  incident  signed 
written  statements  indicating  that  they  "saw  no  abuse".  Others  stated 
that  they  felt  that  they  could  be  placed  in  a  situation  where  they  could 
be  accused  of  abuse  and,  as  a  means  of  self-protection,  will  not 
report  regarding  others  unless  the  abuse  is  extreme.  Such  attitudes 
creates  a  "code  of  silence"  among  workers. 

•  Certain  staff  are  reluctant  to  report  on  supervisors.  This  point  was 
demonstrated  in  both  the  Program  2  case  and  in  cases  of  alleged 
sexual  abuse  at  Metropolitan  State  Hospital,  where  workers  felt  that 
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informing  on  their  supervisors  would  result  in  some  type  of 
retaliation  and  also  that  they  would  not  be  believed. 

Regarding  "external"  cases,  some  of  the  reasons  cited  by  mandated 
reporters  for  not  reporting  are: 

•  Fears  that  reporting  abuse  will  make  clinical  services  more  difficult 
to  provide. 

•  Concerns  that  the  family  or  caretaker  will  become  angry  at  the 
reporter,  and  therefore  refuse  or  terminate  services. 

•  Fears  of  losing  contact  with  the  abusive  situation  if  a  report  is 
made. 

•  Fears  that  a  report  of  abuse  may  result  in  retaliation  by  the  abuser 
against  the  victim  or  against  the  reporter. 


The  Commission,  together  with  DMH  and  DMR  in  particular,  must 
support  and  educate  mandated  reporters  so  that  they  will  see  reporting  as  a 
positive  and  helpful  step,  and  not  just  one  which  is  required  by  law. 
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Actions  to  encourage  reporting 

The  problem  of  failure  to  report  abuse  is  one  which  is  complex.  No 
simple  answers  or  solutions  exist.  However,  this  section  will  suggest 
actions  which  have  been  and  can  be  taken  to  begin  to  address  this  problem. 

Perhaps  the  most  straightforward  solution  to  the  problem  is 
information  and  training.  Persons  mandated  by  law  to  report  abuse  of 
disabled  adults  must  be  informed  of  their  statutory  responsibilities  and 
trained  in  the  procedure  for  reporting.    They  must  also  be  informed  of  the 
protections  available  to  them  and  to  victims  of  abuse,  as  well  the  penalties 
for  failure  to  report. 

To  this  end,  the  Disabled  Persons  Protection  Commission  has  taken 
the  following  actions. 

1)  The  DPPC  has  conducted  numerous  training  sessions  for  state  and 
vendor  agencies  in  all  parts  of  the  state.  Also,  DPPC  staff  have 
participated  in  conferences  and  other  training  events  sponsored  by 
other  agencies.  The  DPPC  has  provided  training  to  thousands  of 
mandated  reporters,  and  presently  conducts  5  to  10  trainings  each 
month. 

2)  The  Commission  has  conducted  public  relations  campaigns  to 
inform  the  public  about  the  existence  of  the  agency  and  the 
provisions  of  the  law,  including,  but  not  limited  to,  radio  and 
television  public  service  announcements,  radio  talk  shows,  and 
posters  in  public  places  and  on  MBTA  vehicles. 

3)  The  DPPC  has  provided  written  material  regarding  the 
Commission  and  c.  19C  to  hundreds  of  service  provider  agencies  in 
the  state,  and  the  process  of  mailing  information  to  the  remaining 
agencies  is  an  ongoing  project  of  the  Commission. 

4)  The  Commission  has  begun  working  with  the  major  state 
employee  unions  to  inform  their  membership,  where  applicable,  of 
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their  reporting  responsibilities  under  c.  19C.  The  Massachusetts 
Nursing  Association  published  an  article  in  their  membership 
newsletter  on  the  DPPC's  reporting  requirements,  while  the 
Massachusetts  Hospital  Association,  the  Massachusetts  Chapter  of  the 
National  Association  of  Social  Workers,  the  Massachusetts  Chapter 
of  the  American  College  of  Surgeons,  the  Greater  Boston 
Association  for  Retarded  Citizens,  and  other  professional 
organizations  have  already  done  so. 

5)  The  DPPC  is  working  with  other  professional  groups  and  Boards 
of  Registration  to  identify  and  inform  those  required  by  law  to 
report  of  their  responsibilities.  The  Massachusetts  Board  of 
Registration  in  Medicine  has  already  taken  steps  to  inform  its 
registrants  of  their  obligation  to  report  abuse  of  disabled  persons. 

6)  The  Commission  has  approached  private  health  care  providers, 
most  notably  the  Harvard  Community  Health  Plan,  for  their 
assistance  in  disseminating  information. 

7)  Through  the  Office  of  the  State  Treasurer,  the  Commission 
provided  all  EOHHS  and  DOE  employees  with  a  notice  informing 
them  of  their  c.  19C  reporting  responsiblities. 

Other  agencies  have  also  not  been  idle  in  insuring  reporting  under 
the  provisions  of  c.  19C. 

•  The  Commissioner  of  the  Department  of  Mental  Retardation,  Philip 
Campbell,  informed  all  employees  of  DMR  in  writing  of  his  interest 
in  protecting  citizens  with  retardation  and  reminding  all  DMR 
employees  of  their  duty  to  report  abuse  to  the  DPPC. 

•  DMR  has  arranged  for  DPPC  staff  to  conduct  trainings  at  DMR 
schools  and  regional  centers. 

•  During  the  course  of  this  investigation,  the  chief  operating  officer 
of  Danvers  State  Hospital  issued  a  notice  to  all  employees  of  that 
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facility  informing  them  of  their  responsibility  to  report  abuse  to  the 
DPPC.  He  additionally  increased  orientation  training  and  ongoing 
inservice  training  on  this  subject. 

•  At  the  suggestion  of  and  in  cooperation  with  the  DPPC,  DMH 
disseminated  a  notice  to  all  DMH  employees  regarding  their  c.  19C 
reporting  responsibilities.  DMH  has  consistently  invited  and 
received  DPPC  participation  in  their  annual  Human  Rights 
Conferences.    DMH  has  included  DPPC  reporting  requirements  in 
their  revised  human  rights  policy  statement. 

•  The  Department  of  Mental  Retardation  has  similarly  invited  and 
received  DPPC  participation  in  their  Human  Rights  Conferences. 

•  The  Bridgewater  State  Hospital  of  the  Department  of  Corrections 
has  developed  a  training  video  tape  on  DPPC  reporting  requirements 
and  agreed  to  show  it  to  all  new  employees  at  that  facility. 

•  The  Department  of  Public  Welfare  has,  on  several  occasions, 
provided  training  regarding  the  DPPC  reporting  requirements  to  all 
their  shelter  providers,  and  includes  such  information  in  their  shelter 
clients'  rights  programs. 

In  addition  to  information  and  training,  other  actions  exist  which  can 
assure  that  the  requirements  of  the  law  are  implemented  so  that  abused 
disabled  adults  may  be  protected.  The  Commission  refers  appropriate 
cases  of  failure  to  report  to  law  enforcement  authorities  for  prosecution, 
and  monitors  those  prosecutions.  Prosecution  of  those  mandated  reporters 
who  fail  to  report  as  required  by  M.G.L.  C.19C  clearly  demonstrates  to 
mandated  reporters  that  the  law  will  be  taken  seriously.  Such  a  prosecution 
was  recently  undertaken  successfully  in  Essex  County. 

Similarly,  in  order  to  demonstrate  that  harassment  of  persons  who 
report  or  provide  information  is  illegal  and  will  not  be  tolerated,  the  DPPC 
refers  all  matters  involving  retaliation  against  reporters  to  law  enforcement 
agencies.  The  Commission  is  statutorily  empowered  to  enforce  the  anti- 
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retaliation  of  c.  19C,  and  considers  this  responsibility  among  its  most 
important  functions,  since,  in  addition  to  the  need  to  protect  reporters  of 
abuse,  any  actions  which  discourage  reporting  undermine  the  entire  system 
of  reporting  and  protection. 
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Conclusions  and  Recommendations 

One  of  the  most  damaging  effects  of  abuse  of  disabled  adults  in  state 
care  is  that  it  severely  undermines  virtually  all  attempts  to  provide 
rehabilitative  services.  The  development  of  a  trusting  and  non-fearful 
relationship  with  caretakers  is  essential,  particularly  with  individuals  with 
mental  disabilities.  Once  this  trust  is  breached,  the  ability  to  provide 
meaningful  services  to  a  client  is  compromised. 

Without  abuse  first  being  reported,  no  protective  service  is  possible 
and  no  remedy  is  available.  In  fact,  no  investigation  can  even  begin  if 
abuse  is  not  reported  and  thereby  brought  to  the  attention  of  investigative 
authorities.  The  actual  reporting  of  allegations  of  abuse  is  the  most  critical 
element  in  any  effort  to  protect  disabled  adults  from  the  consequences  of 
abuse.  As  the  cases  discussed  in  this  review  illustrate,  the  consequences  of 
non-reporting  can  be  tragic  and  long-lasting. 

As  shown  in  this  report,  failures  to  report  abuse  have  occurred 
throughout  the  state  at  several  levels  of  the  human  services  system,  in  state- 
operated  facilities  in  vendor-operated  community  programs,  and  within 
private  providers.  While  some  of  the  failures  to  report  are  due  to  lack  of 
information  and  training,  other  reasons  exist  as  well,  as  described  above. 
From  the  information  gathered  in  this  report,  the  DPPC  concludes  that  the 
primary  reasons  for  failures  to  report  is  that  many  reporters  do  not  know 
that  the  c.  19C  requirement  to  report  exists,  and  that,  even  when  known, 
the  legal  requirement  to  report  has  not  been  adequately  or  appropriately 
emphasized  by  the  employer  of  the  individual  reporters.  The  number  of 
allegations  of  abuse  known  to  DMH,  DMR  and  DOC,  and  vendor 
employees  which  were  not  reported  to  the  Commission  as  required  by  law 
supports  this  conclusion. 

Therefore,  while  acknowledging  the  assistance  and  cooperation 
received  thus  far  from  the  agencies  involved,  the  Commission  makes  the 
following  recommendations: 


51 


1)  The  Department  of  Mental  Health  ,  the  Department  of  Mental 
Retardation,  and  the  Department  of  Correction  must  make  every  effort  to 
assure  that  all  allegations  of  abuse  are  reported  to  the  Commission 
immediately,  as  required  by  statute.  DMR,  in  particular,  has  already 
undertaken  steps  to  insure  that  reports  are  made.  Such  efforts  should 
include: 

a)  the  development  of  specific  ongoing  reporting  procedures  to 
assure  that  all  staff  at  all  levels  are  informed  of  and  trained  in  their 
c.  19C  reporting  responsibilities; 

b)  an  ongoing  effort  to  insure  appropriate  reporting  must  be 
instituted  at  the  agencies,  using  regular  trainings  by  DPPC  staff, 
notices  to  staff,  and  encouragement  from  all  levels  of  management. 
The  fact  that  all  employees  of  EOHHS  agencies  are  required  to 
report  suspected  abuse  to  DPPC  must  be  an  integral  part  of 
professional  life  at  all  EOHHS  agencies.  Employees  must  be  assured 
that  they  are  encouraged  by  their  employer  to  report,  not  simply 
required  to  do  so. 

c)  similar  policies  must  be  developed  for  all  staff  in  vendor-operated 
programs; 

d)  reporting  requirements  must  be  made  part  of  each  vendor 
contract,  with  appropriate  provisions  for  penalties  for  failure  to 
train  staff  and/or  for  failures  to  report  by  staff; 

e)  the  legal  fact  that  reporting  under  c.  19C  is  an  individual 
responsibility  and  that  reporting  to  supervisory  personnel  is  not 
acceptable  must  be  stressed  to  all  mandated  reporters  employed  by 
agencies  and  vendors; 

f)  sufficient  safeguards*  which  assure  that  all  allegations  of  abuse 
reported  internally  are  reported  immediately  to  the  DPPC  must  be 
put  in  place;  and 
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g)  the  DPPC  should  participate  in  the  planning  and  implementation 
of  all  such  procedures. 

2)  The  staff  of  the  DPPC  should  work  with  the  Executive  Office  of  Health 
and  Human  Services  (EOHHS)  to  develop  a  plan  for  informing  other 
EOHHS  agencies  and  their  staff  of  their  reporting  responsibilities. 

3)  The  DPPC  must  seek  additional  resources  to  inform  mandated  reporters 
of  their  responsibilities  to  report  abuse  of  disabled  adults. 

4)  The  DPPC  must  continue  to  conduct  investigations  regarding  failures  to 
report  abuse  so  that  the  level  of  reporting  is  determined  and  to  identify 
appropriate  cases  for  prosecution  under  M.G.L.  c.  19C,  §10. 

5)  The  DPPC  should  continue  its  efforts  to  seek  subpoena  powers  to 
compel  timely  production  of  documents  specifically  related  to  DPPC 
investigations. 

6)  The  DPPC  should,  at  a  later  time,  conduct  another  review  of  the  public 
logs  of  DMH  and  DMR  to  ascertain  the  level  of  compliance  with  M.G.L.  c. 
19C. 

7)  With  the  advent  of  community -based  and  managed  care  systems,  the 
investigative  and  oversight  authority  of  the  DPPC  will  become  even  more 
important  to  insure  the  protection  of  disabled  persons.  EOHHS  and  its 
constituent  agencies,  together  with  DPPC,  must  act  to  insure  that  all  new 
vendors  are  aware  of  the  provisions  of  c.  19C  and  of  the  Commission's 
role  in  investigating  abuse  allegations  and  overseeing  the  handling  of  abuse 
by  agencies  and  vendors. 


As  noted,  the  Commission  received  2336  reports  of  abuse  in  calendar 
year  1991,  a  30%  increase  over  1990.  As  was  also  previously  noted,  much 
of  this  increase  is  in  internal  cases,  cases  where  most  reporters  work  for 
state  agencies  or  vendors.  The  Commission  attributes  this  increase  to  its 
efforts  at  increased  visibility  through  a  greater  emphasis  on  DPPC 
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investigations  and  training,  and  a  renewed  commitment  to  c.  19C  by 
EOHHS  agencies.  Although  some  of  the  instances  of  failure  to  report  cited 
here  are  relatively  recent,  the  DPPC  is  encouraged  that  the  problem  of 
failure  to  report  may  be  diminishing,  and  that  reporting  under  c.  19C  is 
becoming  an  integral  part  of  the  state  protective  response  to  abuse  of 
disabled  persons. 

Recent  media  attention  has  brought  the  problem  of  abuse  of  disabled 
persons  to  the  forefront  of  public  discussion.  Similar  attention  in  1985  and 
1986  resulted  in  the  creation  of  the  Disabled  Persons  Protection 
Commission.  That  statutory  effort  to  protect  disabled  persons  can  only  be 
meaningful  if  all  citizens,  those  who  are  mandated  reporters  and  those  who 
are  not,  take  seriously  the  legal  and  moral  responsibility  to  report.  If  this 
happens,  it  will  be  the  beginning  of  the  end  of  abuse  as  a  reality  in  the  lives 
of  persons  with  disabilities  in  Massachusetts. 
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